B R

Welcoming the New Arrivals?
A Critical Analysis of the Impact of ‘Europe’ on the UK’s Welfare
Support Regime for Migrants and their Family Members

[IMAGE] -

Romanian Family Fleeing Belfast after Attacks

A Thesis Submitted in Partial Fulfilment of the
Requirements of Staffordshire University for the Award of
Doctor of Philosophy Based upon Published Work

Febmary' 2012

Keith Puttick LLB (Hons), MA {Distinction) Solicitor
Staffordshire University Law School

Cover Image
'Flering Belfast' 18" June 2009
Cathal McNaughton/Reuters
Reproduced with Parmission







Abstract

Against a back-drop of changes whicH since the 1980s have been making the UK's welfare
support regime for migrants ' progressively more restrictive, the research programme
critically analysed the impact of European Law, namely EU La'h;'u' and the European
Conwvention for the Protection of Human Rights and Fundamental Freedoms {the ECHR), on
the regime. The enquiry was underfaken in the research period 2003-2011.

After considering historical and theoretical contexts, the factors informing reforms to the
regime, and the impaci of EU 'soft measures’ at the start of the research period, the
research examined the impact of Conventien rights-based inferventions following entry into
operation of the UK's Human Rights Act 1998 (from Cctober 2000). It sought to establish
whether this could ba said to amount fo a ‘safety-net’ for claimants without a substantive
right to welfare support, in some cases as a result of restrictions linked to immigration status.

Consideration was then given to EU Law aspects, including free movement' rights, and the
rights under EU Law of new arrivals from other Mermber States. This analysed the impact of
the UK's restrictions on support from 1% May 2004 affeciing nationals from the A8 and A2
countries coming to the UK. This area of the programme included an analysis of the impact
of expactations that claimants should 'reciprocate’ for their support and ‘contribute’ by taking
up employment opportunities and helping to meet the labour market's needs. Comparisons
were made with approaches taken by the two other countries admitting such nations in 2004,

Sweden and Ireland. The enquiry then focused on the UK’'s scheme of implementation of -

Direciive 2004/38 on the right of citizens of the Union and their family members to move and
resida'freelj-,r in the Member States. Much of the anquiry focused on distinctive features of
the scheme such as the operation of the ‘right to reside’, including requirements that
claimants must normally be "economically active’ or sslf-sufficient, and the courts’ role in
interpreting and applying the scheme, and dealing with challenges based on ‘proportignality’
and discriminafion arguments.

Collectively, the works informed by the ressarch provide a critical analysis of the UY support
regime’s development in the areas referred fo. Conclusions are provided in the 'Research
Conclusions’ section of this Critical Appraisal.

' Far the purposes of the reaearch programme and this critleal appraisal, the term "migrant’ encompasses those who ane not
Britlsh cltfzans. It includes asylum seekers, EES nationals, and non-EEA, nationals, and extencs (o migrants’ famlly members,
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The Research Context

The Research Context

Infroduction Until the mid-1970s, the UK welfare system enabled migrants to access social
security with considerably less regulation or restriction than the current system. In the case
of contributory benefits no specific restrictions were 'imposed, It was assumed that most
foreign visitors and newly arrived migrants would lack the necessary Mational Insurance (NI}
contributions record to gualify for this type of assistance® Restrictions would in any case
probably breach a claimant's Convention rights” - a factor that continues to informn the
exclusion of contributory benefits frem the definition of ‘public funds' for the purpose of
impasing conditions on the grant of limited leave under the Immigration Act 1971 5.2% .In the
casa of non-contributory benefits, the principal requirement was claimants' need to satisfy
‘presence’ and ‘residence’ requirements®. Means-tested benefits for those unahle to satisfy
MNational Insurance contnbuticns reguirements were available, and the main source of
assistance after 1985 was Supplementary Banefit {today's Income Support). Again, the main
eligibility criterion was ‘presence’”. As with contributory and non-contributory benefits,
nationality or migration status was not a bamier to eligibility, at least at this stage of the
welfare regime’s development. The ability of nationals from overseas to access National
Assistance and then Supplementary Benefit (SB) as a ‘safety net' was described by Lady
Justice Hale (now Baroness Hale of the Supreme Court) in the Court of Appeal in the O
case’. She observed:

The safety net for those who were not covered by social insurance was national
assistance, a means tested non-contributory cash benefit, under the 1948 Act, later to
become supplementary benefit and |ater still income support. Eligibility depended upon

2 The Mabonal Insuranca Act 1846 5.101) introduced 'mesldance’ raguirerments, but in the schems openating unter the Soclal
Security Confributions and Banefits Act 1982 the main raquirement is thal the claimant has paricipated in tha Ml schesma for
the requisite period for the paricular benefil However, as noted by N Wikelay st al {2002) The Law of Social Secuvily, pp.224-

232, claimants may be disqualified if they are "absent' from Great Britzin. Disqualification for such absence iz provided for oy

the SSCBA 5.113{1). ]

* K, Puttlck (2008} Wetane Bonafits and Tax Credifs: Law & Practice, 3" ed, pp.7, 224, Contdbutlons-based benefits are a fom

of accruag ‘posssssion’ protected by Arlkcle 1 of Protogol 1 of the ECHR, sither In conjuncion with et 8 or art 14; see J,

Bowsars QC and J. Lewis ‘Article 1 of Protocol 1, ECHR = Tha Paaceful Enjoyment of Property’, Welfara Benefits Law &

Practice 7.6, 17, Gaygusuz v Avusine (1537) 23 EHRR 364, and, mora recantly, Andrefeva v Latvia (2010) 51 EHRR 28. In

some cases withholding nor-contributory benefits, particulary after they have come intc payment, may alsc engags a

slalmant's Conventlon dahts; Stea v Unfled Kingdom (Admizsiiniite (§5731/01; 85900/01) (2005) 41 EHRAR SE13.

* Zpa the UK Border Agency's curmant guidanca 'Pubilic Funds® hitp:fewepukbe, homeoffloe, gow, b 17 A
rights andras pons bl ublicfunds/ (last accessed 3™ Januany 2012,
N. Wikeley et al, noie 2, p.222. The precise nature of 'residence’, ar tasidenca-ralatad, requiremants has vared. In soma

cases a claimant might simply be required bo be “present’ in Great Britain. In other cases residence was required. For axample,

subject to some limited exceptions an employisd eamer peson seeking assistance from the Industrial Injuries Benefits Scheme

had to satisfy the condition that the accident occurred whila ragiding In Graat Bribaln; K. Puttick, nota 2, 5" ed [1908), 076,

® Ministry of Social Sacunly Act 1966 =.4(1) and Supplemantary Banefits Act 1878 5, 1. Assistance from local authority sockal

senvices required claimants to hawve residence in the local suthority's area; see the National Assistanca Act 1948 2.1,

T R v Wandaworiht LEC, ex perte O B v Leioester Clty Counell, ax parte Bhitta [2000] 1 WLR 2539; [2000] 4 All ER 500 at 2554,
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need (although the cost might be recouped from 'liable relatives' having a duty to
maintain the recipient}. Until the 1980s, there was no condition that only a British national
or resident was entitled to benefit: mere presence in Great Britain was sufficient {(s.4 of
the 1848 Act; s.1 of the Supplementary Benefits Act 1976). Ogus and Barendt, in their
first edition [of the Law of Social Security (1978} p 480] described this as 'exceptionally
generous’. They commented that “a foreign visiter is required by the immigration
authorities to have enough resources ta cover his own needs®, but if for some reason he
becomes short of money he would appear to he entitled under s.1 of the Act”. They
quesiioned whether the practice of the Supplemantary Benefits Commission to refuse
henafit save in unusual cases could be justified by reference to the statutory power to
withhold jt in “exceptional circumstances™'
She also cited with approval the observation made by Hugo Storey in an article in 1984%

‘Until the mid-1970s it was broadly true that immigration law impinged hardly at all on the
provision of benefite and services in the United Kingdom. The post war welfare state
doctrine of Beveridge, Bevan and Butler was one of equal access to henefits and
services for all those in need regardless of immigration status, and this held fast.’
If restrictions operaied in respect of Supplementary Benefit (5B) before the 1271 Act was
brought into force in 1973 it was largely as a resuit of intemal 'instructions’ (the ‘so-called ‘A
Code’) and guidance in the Supplementary Benefits Cormmission {(38C) Handbooks that
started to be produced from 1970 onwards. Thess aimed to introduce consistency and to
structure adjudication officers' decisions. They were not ‘law’, however, and adjudication
officers, who were independent of the government and the Gommission, still retainad
considerable discretion. Accordingly, assistance could be provided on an ‘urgent case' basis
or simply by making discretionary payments to avoid hardship. Whilst this was helpful, it was
often difficult for advisers, claimants’ unions, and groups like social workers to predict with
any certainty whether the system would actually assist their clients'®. Furthermore, practices
in the way powers were exercised could vary between cffices. Administrative discretion
could therefore be as significant a ‘barrier as legislative restrictions. Unfortunately it could be
accompanied an occasions by discriminatory attitudes towards claimants from cverseas and
ethnic minerities: a negative feature of adjudication processes, as considerad in Work 1.

! This refemred to the condition that 'may' be imposed en those granted fimided lsava to enter or remain, as discussed in the
section “Immigration Act 1971 ; CondHans', below, Undartskings could also be required from & sponsor that he or she would be
razponsigla for the antrant's maintanance, a feature brought within the scope of 'sublject b Immigration contral’ status by the
Irmmigration and Asylum Act 12598 s 115(%(c). It toak antrants out of allabllty For most benefite excapt child bancfit and
dizabilily allowances from 3 April 20000, On underiakings, see tha Immigration Bules {Consolidatad WVarsion), Part [, r.35.

" H. Storey "Wnited Kingdom Immigration Controls and the Welare State’ [1034] JSWE 14,

" WWikilst S was not payabla for 'namal ling expensas' to same categories of immigrant they were eligible at reduced rates
an an ‘'urgant case’ basls; Wikaksy et g, note 2, at p.232. Some Influentlal cormmentators in the SBC supported such discretion
and had concerns with ‘legaksation” of welfare nghts, seeing a risk that it would e ‘mystifying' for clalmants; B, Tibmss
"Welfare "Rights”, Law and Ciscretion’, Political Quartedy, April 1971, pp.113 at seq, discussad in Lynas, note 13, p.24.

" p.114. Dizcriminstory attiludes towards clalmants from oversess was one of a number of areas of complaint about
digcrimination by groups lika claimants” uniong; zee tha National Federation of Claimants Unions Clafments Handook 1977,
Birmingham: KNFCL), 1876, section 1. In the author's experience of working it an East Landon law centre, and working with
migrants groups including the Bangladeshi community, this was a common concarn. It could” be aggravated by a lack of
mansparency in the way discration was axercised foften not helped by a lack of adequate ‘remsons’ for refusals of suppart).
There |s 3 skgniflant [karatura on discrimination in banefits adfudeabion. Ses, for example, Senvice Delivery to Customers from
Ethnk: Minorittes (Banefits Agancy, 1997; and N. Wayne Racs frequaiily 1 the Bepefs System (Disablity Allance, 20072,
welzoming iniliatives like the DWF's Race Equality Scheme.
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Although the 5B system could assist migrants, albeit on just a discretionary or 'urgent case'
basis, as Lady Justice Hale went on to say in the O case that was ‘soon to change':

'The Codes of Practice hitherto used by the Supplementary Benefits Commission were
translated inte regulations and those reguiations made specific provision for ‘persons
from abroad' (see the Supplementary Benefit (Aggregation, Requirements and
Resources) Amendment Regulations 1880, S| 1980/1774, and now the Income Support
{General} Regulations 1987, 51 1987/1967, ren.21(3) and Sch 7, as frequently amended).
These expressly linked entitlement to income support to immigraticn status, by denying
full entittement to, among others, illegal entrants and overstayers. These came into effect
shortly after a change in immigration rules, which increased the use as a condition of
entry that a person did not have recourse to public funds: see Statement of Changes in
Immigration Rules, HC Paper 394 (1973--80). Certain categones of persons from abroad
might however qualify for 90% of benefit as 'urgent cases’ (reg 70(3), 1987 regulations).’

Immigration Act 1971: ‘Conditions’ The reference in Lady Justice Hale's judgment to the
‘vondition of entry that a person did not have recourse to public funds’ was to one of the

' statutory conditioning powers introduced by the Immigration Act 1871. The operation of the
1971 Act's conditioning provisions merit commentary in discussing the research context in
which restrictions started to affect the support given to foreign visitors and migrant
cammunities. The transition to a mare restrictive suppert regime began in earnest from 1%
January 1973 when the 1971 Act came into operation'. This date also coincided with entry
into operation of the Europsan Communities Act 1972. Specifically, 5.3 introduced a power |
to impose conditions on the grant of leave to enter to those coming to the United Kingdom
from abroad. Leave to remain could also be required. In either case if leave was only
granted on a fmited basis rather than 'indefinitely’ it could be made subject to conditions. A
number of conditions were pessible. First, they could restrict take up of employment or
‘occupation’ - a change that then impacted indirectly on a person’s ability to pay NI
contributions and thereby qualify for contributory benefits, Second, a condition could be
imposed reguiring the person to maintain and accommodate himself and his dependants
'without recourse to public funds’. Leave could be subsequently varied, so that a condition
cauld be imposed or changed affer entry (s:3(3)). As authors like Tony Lynes observed',
foreign visiiors could be expacted to maintain themsslves and could be forbidden from taking
employment as a result of immigration conditions.

2 Thg background to the Act and key provisions were outlinad by the Homs Secratary at ond Reading in the Commons, The
debate i3 accessible st hitpafhansand mllbankaysteyns comfcommons/ 1971 fmaridirmigration-bill. The power to imposa such
conditions now spplies in the case of & parson who is not a Brtish citizen, a Commomwealth citizen with a right of aboda, ar a
European Ecenombe: Argg national. That parson will genarally require leave to enter the UK IF the leave that is granted is only
‘limited leave’ it may be conditioned; see the Immigration Rules HC 385 (Consolidated Yerslon), Part |, r.8. Entry clearance may
kaks effact as 'leave to enter’ subject to condiions; Immigration (Leawva (o Ertar and Remaln) Oroar 2000, 51 20001161,

*T. Lynes §1972) Penguin Guide o Supplementary Senefits, p.178. Lynes added, howavar, that the Commigsion had & duty ba
‘prevent hardshlp'. Accordingly, support could be provided on an ‘'urgent need’ basis under the Ministry of Social Security Act
19668 £ 12, If a visltor wag taken il or for some other réason it was not approprate b make henefit conditional on registration for
wark, payments could ba made ‘in the nomal way without resorting to the urgent needs provisions Im 513, This could continue
anly for as long =3 it was neceasary to allow other arrangements to be mada.
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Changes in 1871: The Immigration Rules

Be8.1(4) and 3(2) of the 1971 Act gave authority to the Home Secretary to make statements
about the 'practice’ to he followed in the administration of the Act. These are now set out in
the Statement of Immigration Rules HC 395 (Consclidated Version) made under the
authority of the Immigration Act 1971 ss.1(4) and 3(2) (the ‘Immigration Rules’). They are
" regularly updated and changes are published in the ‘Statements of Changes in Immigration
Rules'. The most racent changes wers laid befare Parliament on 19" January 2012 (HC
1733). The specific benefits or other forms of welfare provision which are within the scope of
the concept recourse to public funds’ are referred to in the Immigration Rules and in UK
Border Agency 'Public Funds’ guidance. ‘Public funds’ now encompasses most forms of
benefits cther than contributory benefits and a limited number of nen-contributory benefits,
for example Statutory Matemity Pay™. It includes housing under the Housing Act 1985 Part
Il, and the Housing Act 1926 Parts VI and ¥1. A claim for benefits or housing by a person
subject to a public funds condition generally triggers a breach of the condition and action by
the immigration authorities.

As noted in the extract from the O case judgment previously referred to, barriers to welfare

support from the benefits system based on migration status continusd to be intrnduned,'

mainly by secondary legislation, in the 1980s. In particular, the concept of a ‘person from
abroad' was progressively moved out of codes, guidance and other forms guasi-legislation
and incorporated into regulations from 1980 onwards'®. After that, ‘person from abroad’
status in its legislative forms underwent successive changes culminating in its present
statutory role in regulating access to means-tested benefits like Income Support™.

The most far-reaching change to the definition of a 'person from abroad’ came after the UK's
implementation of Directive 2004/38 on free movement by the Immigration {European
Economic Area) Regulations 2006, and enactment of the Social Security (Person from
Abroad) Amendment Regulations 2006,

Thia change was considered in the discussion of the resaarch undertaken for Component 4.

™ Sae note 4.

¥ Baee, in particular, the Supplementary Benefit [Agaregation, Requiramants and Resources) Amendment Regulatians 1280,
51 1980 Mo 1774,

" Zam, now, the (ngoma Suppart {Genaral) Regulations 1987, S| 1987H 967, rag 2144,

&l 200641003

" 3l 20081026




Habiltual Residence & Other Raesfrictions

Further significant changes to the weifare suppont system for migrants were made after 1984,

These included the imposition of a 'habitual residence’ rule on means-tested benefits
claimants'. This extended in some cases to UK nationals with a right of abode™. The test
required claimants to have a settled intention to reside demonstraied, if necessary, by a
requirement to serve an appreciable pericd of residence in the UK of up to three months
before benefits like Income Support could be claimed. Pending authontative guidance in
1999 from the House of Lords in Nessa® Commissioners' decisions indicated that the period
had to be long enough to enable the person to integrate in UK society' but not be so short
as to put support on the same footing as recipients of support under the National Assistance
Act 1948 for applicants®. The political and policy context in which the habitual residence rule
was infroduced in 1994 was a growing conéem about the risks posed by ‘benefit tourism'®,

Although further changes continued to be made by the government, with ﬁarying SUCCEesS
given the interventions of the courts to mitigate some of the effects of the changes on groups
like asylum claimants, the next major development was as a result of restrictions made by
the Immigration and Asylum Act 1899 (the 'IAAjJ. As well as taking asylum claimants
completely out of mainstream welfare support, anyone 'subject to immigration control’ was
also taken out of eligibility for most benefits®. Only a limited number of prescribed categories
of person were axempted®. 'Person from abtoad’ status was brought into the new, re-
structured definition of a person 'subject to immigration control' effected by 5,115, Variants
on ths; ‘parson from abroad” concept were subsequantly deployed in a number of schemes
established by post-1999 legislation and regulations. The effect of such requirements was to
take claimants out of eligibility for tax credits®® and pension cradit.™.

® | ncame-Ralaied Bansfils Schems (Miscellaneous Amendmenis) {Mo 3) Regulations 1994, 51 19941807, The measure was

intfraduced against the advice of the Social Security Advisory Commitiee; see the Report on the Income-Felated Benefit

Schemes (Miscellaneous Armandmants) (Mo 31 Ragulations 1994, Soclal Security Advisony Committes, 2004, Crm 2608,

% pyttick, note 3, p.292; and Work 8, H-201.1 and H-241. On the impact on UK natlonals and advisers’ wider concams, soa .

Albesson [(1998) Faling e Tost CAR Cliants' Expermance of the Habftsal Residence Test in Socciaf Securty, Mational

Association of Citizens Advice Bureaux; and M. Adler {1293 "The Habitual Residence Test: A Critical Analysis' (1995} 2{4}

Joumal of Social Security Law 179195,

* Messa v Chief Adudication offcer and Anoier [1999) 4 All ER 677; [1089] 1 WLR 1037, House of Lords. See, further, the

discussion of the test in the sectlen 'Residenca’ and Access to Support, p.BT.

2 |, Macdonald and R. Toal (2008) Macdaralid’s immigration Law & Praciice, Lesds-Mexls, 7™ ad, Vol 1, at 12,20, p.987. A the

atthars noba, assistance under the 1248 Act was still available on an 'smengency” basls.

2 Ranafit toursmy', an important driver for restrictions from 1994 omwards, was refarred to in 2 speech by the Rl Hon Peter

Lilley MP, Secretary of State for Social Security, at the Conservative Party Confarence in Septemnber 1993,

¥ 5115, with effeck from 3™ Apnil 2000, Some forms of Stake Relirement Pension [namely Category D}, benefis under the

|mdustrial [M|uries Bensft Schame, Guardian's Allowanca, and Statutory Matemity Feay weare among tha non-contibutony

benefits that could sl be claimed.

* 288 6. 115(3)-(8) and Sacial Security fimmigration and Asylum) Consequantial Amendments Regulations 2000, S| 2000/636.
Eligibility was aligned to the position of gther means-tested bensfits in thak claimants who were nat ordinarity resident in the

UK, could not be treated as “heing In the UK. They were therefore insliginke For support; see the Tax Credits (Residence)

Requlations 2003, 51 2003854, rag 3(1).

T Gaa tha Shata Pension Cradit Regulations 2002, S1 200241792, rag 2. Rag 2{1) provides that a parson is to ba reated as “not

in Greal Brtain’, and therefore is ineligible, unless he iz 'habitually esident”. As considared in the digcussion of Component 4

ragearch, the courts have generally been suppordive of this restriction and the supermposition of the ‘right to eside’ on the

hakitual residence test, The poirt was Nustrated by tha Suprema Court's judgrment In Palmaivase [n 2011 (pp.B3-85, past],
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Subject to limited opportunities for residuat or ‘last resort’ support, facilitated in some cases
by a judicially-constructed welfare safety net based on Convention rights, a number of
groups were completely barred out of mainstream support. This was a significant concern for
front-line advice organisations, and lobby groups. The restrictions were generally subject to
fierce resistance. Indeed, exclusion of such groups was described by cne critic as 'welfare
apartheid® — a harsh comment, but one which reflected the concem among lobby groups
that sizeable sections of the resident claimant community were being taken out eof any kind
of eligihility for mainstream walfare support. By 2002 and the enactment of the Nationality,
Immigration and Asylum Act 2002 {the 'NiA’), the focus appeared to be on a programme of
progressive removal of any 'last resort' or ‘residual’ suppert for many groups (including
restrictions on assistance from local government administered Community Care services).

Judicial Perspectives & Concems The courts' role in interpreting and applying legislation that
introduces restrictions to the welfare support regime was, of course, an important one. In this
busy and fast-moving area of Public Law the attitudes of senior members of the judiciary
who were being called upon, in effect, to complate the legislative process provided useful
insights to the ‘change’ process. Most judges have been well aware of the political context in
which governmeant policies in this area develop, and they have provided useful insights. This
observation was made in 2002 by Lord Hoffman, now a Supreme Court judge:

‘There was a time when the welfare state did not look at your passport or ask why you
wera here. The State paid contributory benefits on the basis of contribution and means-
tested benefits on the basis of need. Some flat-rate non-contributory benefits like family
allowances required residence in the UK for a minimum pericd of time. But immigration
status was a matter between you and the Home Office, not the concem of tha social
security system. As immigration became a political issue, this changed. Need is relative,
not absolute. Benefits which in prosperous Britain are regarded as sufficient only to
sustain the bare necessities of life would provide many migrants with a standard of living
enjoyed by few in the misery of their home countries. Voters became concemed that the
welfare state should not be a honey pot which atiracted the wretched of the sarth. Thay
acknowledged a social duty to fellow citizens in need hut not a duty on the same scale to
the world at large.™

On accasions during the research programme it was avident that some judges had widar
concems about the general direction of travel of the reform process, and the policies on
which it was based. On occcasions they adiculaled those concems when supporting
interventions. For example, Lord Justice Sedley, speaking at a conference in 2003, clearly
regarded the courts’ role In intervening o assist destitute asylum claimants as an important
one. Indeed, he said it had only been the combined ‘triple effect’ of {a) the Human Rights Act
1998, (b) seciion 55(10) of the NIA 2002 (enabling support to be given despite the bar in

1. Fargusan in U, Brown at al feds) (2002) Poverly /i Scottard, CPAGFScottish Poverty Information Unit, p.118,
-3 Wasirminster ity Couwncil) v Mational Aswlum Suppor! Servioe [2002] 4 All ER 854, refered to in Mok 2and 3
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section 55(1) on supporting ‘late’ applicants, to avoid a breach of human rights), and () the
courts' ability and willingness to make emergency interim orders, that was saving many

asylum seekers and their dependanis from ‘starving in the streets’ ¥

Other judges went a lot futher and sometimes took the cpportunity to direct their concerns
much mere widely. Lord Justice Jacobs, for example, in the Limbuefa case™ considered that
not only were the actions of the authorties in the particular case a contravention of the
claimant's Convention rights, the whaole poficy on which the legislative restrictions were
based was ‘unlawful’. The Lord Chief Justica, Lord Woolf, also engaged in a series of
attacks on policy aspects of the evolving regime at this time, particulary during debates on
the Asylum and Immigration {Treatment of Claimants, stc) Bill 2004. As well as concerns
about substantive changes to the rights of groups like asylum seekers, he was particularly
opposed to atternpts to reduce the courts' oversight of decision-making®. This marked the
start of a period of significant tension between senior judges and New Labour Home
Secretarias at the time, particulady David Blunkett,

The Position at the Start of the Research Perlod

The change process was on-going at the start of the research pericd in 2003, Two majﬁr.
new Acts, namely the 1AA and the NIA, had been passed but were still being implemeniad.
Newer restrictions in what was shortly to be the Asylum and Immigration {Treatment of
Claimants, etc) Act 2004 were being developed. The restrictions being planned included
plans to impose conditions on access to the labour market and welfare support by entrants
from the eight new Member States that were due to accede ta the EU on 1 May 2004 (the
‘A8" States™) and Bulgaria and Romania (the ‘A2’ States™). Regulations due to operate from
that date aimed to ensure that such entrants could not be treated as "habitually resident’, and
therefore eligible for support from means-tested benefits, unless they afso had a night of
residence in the UK*. The context for the introduction of controls on A8 States from 1% May
2004 was that the UK, like ireland and Sweden, had openad its labour markst to nationals of
those countries. As considered in w;crrk 4, controls on nationals from the A2 States then
followed from 1% January 2007,

! “Emergency Support for Asylum Seekars', Lagal Actlan Group Conference 2003; see Work 2, p.190 and Wark 3, p.219,

' [2008] 3 Al ER 29, GA.

 Seae, for axample, G. Dyer and P. Wintour "Woolf Leads Judgas® Attacks on Ministers’, The Guardlan 4™ Marsh 2004,

* The AR countrias ara Peland, Hungary, Slovakia, Slovenia, Lithuania, Latvla, Estonla, and the Czach Repubillis,

* These States acceded to the EU from 1* January 2007,

*¥ The Social Security (Habliual Resdence) (Amendment) Regulations 2004, 51 2004/1232 were replaced by tha Social
Securlly (Persons fom Abrmad) Amendment Regutatlons 2008, 51 2006M026. The regulations undoubledly reduced the
number an non-EEA entrants able to demonstrate habitual residence. Apart fram EEA natlanals with “qualified person’ status
{or a right of residanca based directly on the EU Law) and their family mambars, the maln non-EEA groups aligible far 3 dght o
reside after 1* May 2004 were British nationals with a right of abode; Commonwealth cilizans with a right of aboda; and any
ratmalning entrants or residents from outside the EEA, exsmpted from Irmilg ration contrel under the Inmigration Act 1971 5.3

al
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By the start of the research period in 2003 further restrictions on access tc welfare support,
and barriers based on ‘Presence’, ‘Residence’, and immigration status, were still being
developed. At the same time, though, it was also clear that the welfare support regime was
becoming increasingly regulated by European Law, namely ECHR law and EL) law. In the
cage of the ECHR this was the result of the Human Rights Act 1998 which operated from 1%
October 2000. In the case of EU law, the UK’s accession from 1% January 1973, and the
need to ensure that UK law was compatible with the Community's legal order in areas like
free movement', posed some significant challenges for law makers and the courts.
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Critical Appraisal of the Programme

The Research Alms

After an initial examination of the projet:t's historical and theoretical coniext, key factors
informing reforms, and the impact of ‘soft’ EU measuras’ at the start of the research period,
the research aimead to assess the impact of European Law — the EU Law and the ECHR — on
the legal regime regulating welfare suppori. The focus was on several key groups: asylum

claimants, those subject to immigration contrel, and EEA nationals and their family members,

Following entry inte force of the Human Rights Act 1998 in October 2000, the research
critically analysed the rols played by the ECHR in facilitating support for a number of naady
groups, including those affected by migration status barriers and restrictions introduced by
measures like the NIA in 2002, |t analysed whether, and to what extent, Canvention righis
‘made a difference’; and whether, in effect, a judicially constructed ‘safety net' was in
operation as a result of court interventions. The programme then focused on:

+ The effects of restrictions operating in the UK on support for nationals™ from the A8
and A2 States: these included expectations of 'contribution’ and ‘reciprocity’, and the
requirement that A8 claimants should complete a period of twelve months continuous
employment that was registered under the Worker Registration Scheme as a
condition of take-up of welfare support””. In undertaking the research, the author
sought to compare UK approaches to the other Member States admitting Accession
State nationals, namely Sweden and Ireland.

« Implementation by the UK in 2006 of free movement measures in Directive 2004/38.
The research was pariculary interested in the UK acheme’s operation, including the
right to reside’, the courts' role, expectations that claimants shoutd normally be
'sconomically active’ or self-sufficient, the position of family mambers, and aspects
such as the scope of proportionality and discrimination requirements.

¥ EEA natlonal' refers to nationals of EU Membar States other than the UK a3 well a3 citizens of loeland, Manway,
Limghtenstaln, and Switzarland,

® Tha scheme operated in accordance with the Actession {mmigration ang Worker Reglstration} Regulations 2004, 51
2004/1219. By way of derogation from TEC Art 29 and EEA nationals', free movement rights, the raguialions provided that A3
worers requiring registration could only be authorsed f they worked for an 'aothorised emplaoyer under the registration
scheme freg 73 The schems was finally abolished in 2011, sublect to transitional provisions, by the Accession (Immigration
amnd Worker Registration) (Revocation, Savings & Consequential Provisionsy Regulations 2011/544, Howewer, as consldarad in
Comporent 3, the scheme for regulsting A48 entrants provides a model for regulafing future antry to tha labour market by
entrants from new EU Stabes in the future, and gowernment ministers have made it clear that it will be re-deploved again, for
example to regulate warkars from States like Croatia in 2013, and than Turkey,
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Description of the Programme’s Component Parts

The programme had four compenents, and a number of ‘questions’, as follows:

Component 1. The development of the UK's support regime. This critically considerad
the historical and theoretical context, including the role played by 'Presence’ and 'Residence’
requirements, To what extent did they help to shape the modern support regima? Work in
this component went on to analyse the factors shaping legislative reforms and affecting the
regime in the study period. A critical analysis of the impact of ELl measures made after the
addition of Title IV of the Treaty on the Establishment of the European Community (TEC)
was then undertaken. On the face of it, this suggested that the EU lagal arder v}as, by this
point, starting to exert greater control over Member States” welfare systems —  albeit by
relatively limited interventions such as the requirsment of minimum conditions for raception
suppoart for asylum claimants on a Europe-wide basis. To what extent did such
developments really influence Member States management of their welfare systems; and to
what extent could they be seen as limiting or Member States traditional control over ‘welfare'?

Component 2: Analysis of the impact of the European Convention for the Protection
of Human Rights and Fundamental Freedoms (‘ECHR’') on the support regime The
work done in this phase of the project critically analysed the role played by the ECHR
following enactment of the Human Rights Act 1998 (from October 2000, when the Act came
into operation). To what extent did interventions by the courts in welfare decision-making
processes ‘make a difference’? By the end of the research pericd could it be said that, in
effect, a judicially constructed ‘safety net’ was in operation?

Component 3: The New Europeans: Assessment of the resirictions on welfare support
for nationals from the new Accession States ('A%’ and ‘A2’ States) after 1 May 2004,
and their Jonger-tarm impact on the UK’'s support regime. This part of the research
examined the restrictions on access to welfare support by nationals from the new Member
States (the ‘A8’ and the ‘A2' States) residing in the UK after 1% May 2004 — restrictions
authorised by EU law. What were the concerns and policy factors that informed UK
approaches, and their impact? As the UK, initially, was only one of three EL States admitting
A8 nationals to their labour markets (the others were Sweden aﬁd Ireland}, how did UK
approaches to preparing for the new arrivals differ from those countries’ reception
amrangements; and what was the approach taken by the UK courts when interpreting and
applying the restrictions?
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Component 4: implementation in the UK of Directive 2004/38. This companent a_:ritir:,aatlly,ur
examined the UK's legislation that implemented the free movement-related rights of EEA
nationals and their family members in Directive 2004/38. The research was particularly
interested in the courts’ role in interpreting and applying the UK scheme, and in daealing with
the limitations and conditions on EEA nationals' ability to access to support that resulted
from the superimposition of the Tight to reside’ on habitual residence requirementé. These
limitations reflected the UK’s expectation that EEA claimants should, as a general rule, be
expacted to be either ‘economically active’ or self-sufficient after their armival. Thase ware tha
key conditions of eligibility for suppert from means-tested benefits like Ini_:ome Support and
Pension Credit. EU law permitied such conditioning to a degree, for example by enabling
host States to maka the righi of residence conditional on entrants not becoming a burden an
their social assistance systems. However, like other States the UK has faced a significant
challenge in trying to ensure that its restrictions are compatible with EU requirements.- Az
part of the enquiry, the author alzso examined the UK scheme's effects on EEA nationals’
family membera, and the difficulties relating to the operation of retained and derived
residence rights. The research was also interested in the operation of proportionality and
discrimination requirements. To what extent have these aspects of the support system baen
problematic? Have proportionality and discrimination requirements actually provided any
assistance to claimants, or helped to structure adjudication decisions in ways that are

compatible with EL) requirements and 'guidanca’?
Coherence of the Programme

The research programme has been designed around the key developments between 2003
and 2011 with which the research is concermned. Sequeniially, these included the enactment
of a number of EU Directives such as Directive 2003/8 on minimum reception conditions for
asylum claimants; incorporation of the ECHR in the UK from October 2000; the imposition of
controls on A8 and AZ new amvals in 2004; and implementation by the UK of free movement
legislation in 2008. This approach informed the four core components making up the
programme, and the research gquestiens. In providing a coherent structure in this way, this
approach enabled the author, by the end of the programme, to gain a holistic understanding
of the support regime's operation, and to reach informed and reascned conclusions about
the impact of Europe on the support regime’s development.
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Analysis of the Components & Synthesis of the Works

Component 1
The Development of the UK's Support Regime
{i} Introduction

Although a claimant’s nationality or immigration status had little bearing on eligibility for State
welfare support until legislative changes in the 1870s, ‘residence’ and 'presence’
requirements were features of the Poor Law system cperated until 1948, albeit in less
structured ways than in the modern benefits, tax credits, and Community Care systems.

To what extent did these early features help o shape the modern support regime, including
key features like 'habitual residence™, which is now a comer-stone of the modern regime?

{ilj The Historlcal Context: ‘Residence’, Migration Status & the Courts

Applicants claiming assistance under the Poor Law system not only had to be resident in the
parish from which they claimed, they had to have settfed residence™. The need for this was
evident from Poor Law cases kept in court records and, in Scotland, the records in the main
Sheriffs' Courts. Records of proceedings in the period 1846-1933 in the National Archive of
Scotland Archive ** also suggest that issues of residence, and the guestion whether
claimants had acquired and mainfained a ‘settiement’, were as hard fought as they were in
England®'. Although immigration status was not a factor in the way that it is now, nationality
certainly played a role at different times. In Scotland, for example, destitute English or Irish
claimants after 1845 could not only be refused assistance they could be removed if they
made a claim®™. However, the introduction of a 'removal' power in Scotland in 1845 must be

seen in context. There had been exceptional levels of demand on the resources of the

B Pyltiek (20083, note 3, pp.292-285.

* Wk 8, Section H-1.

* Natignal Archive Ref.SCEME2. )

' In England, Blackstone refarnsd b the complex provisions, including those in the Statute 13 & 14 Car [l ¢ 12, regulating the
acrjulsltlon of a4 ssttlement under the law of settlements. In the course of his discussion of the 'sattlement’ raquirament ha
refarrad o the 'infinily” of expensive lawsuits betwsen Rigatlig neighbourhoods and the process of 'removals’; Blackstone,
Commentarias on the Laws of Engand (17651788} Vol 1, ch xi, pp 362 et seq, discussed in Ward 5, H-1.

* |bid, H-1. The powers wars in the Poar Law Amandment {Scotland) Act 1845,
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parishes and the Destituticn Beards in the aftermath of the Highland clearances, famine, and
the failure of cantral government to provide additional resources and support. Attempts Lo
manage this took the form of measures capping and means-testing relie™ The precise
reasons for the infreduction of a power in 1845 to remove destitute claimants are unclear,
.but fram a perspective of the autherities at the time it may, perhaps, just have been seen as
the logical ‘next step’ in managing the crisis. Taking groups of English and Irish ciaimants
out of eligibility and removing them was an obwious, albeit highly controversial, way of
reducing the demands on the system for support®, The removal powers operating after 1845
have obvious parallels with current powers in the modern regima to remove EEDI‘IDmiGH"}F
inactive migrants. These are not confined to third country nationals who are residing in the
UK dnlawfully or who may be at risk for other reasons (typically after their visa has expired,
or their sponsors stop providing adequate support for them). Removal powers also extend to
EEA nationals if they do not have, or cease to have, a right to reside®. Since 2009 the right
to reside of a person at risk of becoming a burden on the UK's social assistance system can
be removed. It has been argued that it would be unlawful for the immigration authoritiss to
actually deploy the power against an EEA national®®. However, this is a difficult position to
sustain, particularly in cases where the person is economically inactive and is dependeant on
State benefits. Indeed, in cases since 2009 the UK Border Agency can and occasionally
does remove EEA nationats. In some cases, though, appeaals by EEA nationals have been
successful, as discussed by the author in Werk 18 whan commenting on an aftempt to
remove a Czech nationsl who had been ‘reported” for begging, and for selling The Big
issue’. Removal powers are regulated and the process is subject to important caveats. In
particular, removal should not be the awtomatic consequence of loss of residence rights. The
operation of 'proportionality’ requirements is the key constraint. As the author's research
indicated {in Works & and 10), EU guidancs in 2009 requires decision makers factor in key
questions like the extent of the claimant’s dependence on social assistance, and the period/s
over which claims have been made®™. Those considerations then inform the question of
whether removal of residencs rights and rights to support are ‘proporticnate’ in legal terms.

“* ) Prebbla [1933} The Highfand Clearances, discussed in Putfick {2008), note 3, p&.

* This approach would be highly quesfionable today, amnd 'unlawful' in terms of the Huoman Rights Act 1988 5.6(1). Thers ars
precadents, however. During the short reign of Edwaid V1 {(1547-1557), and after periods of recession, unemployment, and
unrest, foreigners without a 'setllement’ ware bamred out of support. K they were cateqorised 83 8 foreign 'vagrant” they could be
furcibly removed from a parksh (Statute 1 BEd 6, ¢.3, 5.13) or, worse, 'shipped off from the nearest port; 3 & 4 Ed 8, o156, 515

| mmigration (Eurspean Economic Araa} Ragulations 2008, 51 2006H003, reg 193}, adeled In 2008 by S| 20081117,

® A Weizss (20100 'Unqualified Persons: The Lawfulness of Expelling Homaless EEA Mationals from tha UK, Joumal of
Immigratian, Asylum and Nationalily Law, 24{3) 246-256.

* Work 10, p.292. The appesl was supportad by the AIRE Centre, and was assisted by evidence that the claimant had nat, in
fact, received any social asslstance, and may also have acoulred 'selfemploved status thereby becoming a "qualified person’
for the punposes of acgulsition of g right to rasida.

- Ibid, pp.286, 287. Rag 19(4) of the Immigration (European Economic Area) Ragulations 2006 stipulatas thal removal musk
not be the 'avtomatic’ consequence of having woourse to the UK's social assistance system. Furthermaors, if tha parson akso
haa the benefit of leave to rernain under the lmmigration Agt 1971, removal 5 prohibited except on much namower public policy,
publle sscurlty, ar public haalth greunds; rags 19¢5} and 21.
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Barring out Foreign Nationais from Support

In 1803 the English system went in an entirely different direction from Scotland's, particularly
in its approach to ‘naticnality’ as a basis for refusing support for foreign natignals. n the
important decision of R v Inhabifants of Eastbowrne an English court made it clear that
nationality shouid nof be a barrier to acquiring a settlement and receiving support™. This
would have been at odds with the 'law of humanity'. This was an important ruling by the
courts at the time. It also had significant [onger term implications for the support regime’s
development, as considered in the analysis of Component 2 work. As the analysis of pre-
Human Rights Act 1998 approaches showed, judicial interventions to assist claimants in the
face of increasing restrictions, including measures in the IAA limiting access to residual
Community Care support by claimants subject to immigration control, were ‘greatly assisted’
by the courts’ stance in 2003, and the scope of the law of humanity principle {Work 2, p.188).

However, closer analysis of the deployment of the law of humanity principle in cases coming
befare the courts in the modern system, including cases at the start of the research period,
highlighted considerable uncertainty about the precise scope and limits of the principle. It
also showed that there were divisions amonyg the judges, for example on the issue whathar,
and to what extent, it was subject to any axcepfions. Such divisions were evident, for
axample, in cases in which Community Care assessors had expected foreign claimants to
retum to their heme country®™. This was an issus considered in Work 3, and it is revisited

tater in this Critical Appraisal when discussing the research undertaken in Component 2,

‘Residence' Gafeways in the Modem Era To what extent did long-standing requirements
such as 'setfled residence’ continue to influsnce the modern social security sysiem's
deveiopment? Plainly, continuity in this regard was maintained when the local services
provided under measures like the National Assistance Act 1948 (subsequently brought
within the Community Care system) maintained the requirement that claimants for services
should be resident in the area from which assistance was sought®'. As far as the Social
Security system was concerned, residence and presence requirements continued as

** R v Intabitants of Easibourte (1503 4 East 10%; 102 ER 780, clarifying the position after 5t Giles Fansh v 5t Margaret's
Parfzh EZ Gea 1, 1 Sess Cas #7. There is no evidence that the law of humanity principle extended to Scotland, Even if it had, it
wolld haye been shmgated by the Poor Law Amandmant (Scotland) Act 1846 which explicitly provided for excluslon from
support and remaval.

# gep in particular B v Wandsworth LBC, ax parfe O R v Leicester Cily Counck, ex parte Bhie, note 7, discugzed in Work 3,

218, 219.

® MNatlonal Assistance Act 1848 =1 provided for the supersassion of the Poor Law, and 'contihulty’ provislons regarding local
autharty sarvices. Thesa have to be read in conjunction with specific powers and dutias in the enabling powars thamsahes.
For example, avan if 8 claimant has 'no setbed residence’ or is not 'ordinarity rasidant” in the kocal autharity area she [ivas, if the
need is ‘urgent' a duly to provide residential accommodation 'as if he were ordinarly resident’ is engaged — a provision wilh
slgriflcant longer-temm impligations in the migrant support context; see K, Puttlsk (2004} "Soclal Securlty and Community Cang”
In Sir M. Burton {ad) Civif Appeals, Q-800 et seq, and the discussion of Community Gare as the ‘residual soclal sacurty banefit,
the role of local senvices, and the equirsmeants for legal dutles (o assess and provide services follawing an assessment.
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features of eligibility criteria for Supplementary Benefit and then its successor, Income
Suppent, as considered in Work 8 At the same time as UK restrictions developed around
residence’ - the habitual residence test and right to reside requirements being the most
significant manifestation of this - EU Law was also putting residence at the heart of its free
movemeant scheme. Since the implementation of Directive 2004/38, the ELFs ‘right of
residence’ is a Key gateway to entry and residence rights in other member States. H.owever,
it is also a double-gdged sword with respect to residence-related employment and walfare
rights. The right of residence, ence acquired, confers the right to ‘equal treatment’ in terms of
social benefits for those who have acquired that right. However, the absence or loss of a
right of residence is a bamier to such rights. This is catered for in the Treaty provisions as
part of its ‘conditions and limits' on free movement and rights linked to free movement, as
considered in Work 10. The challenge for the UK’s schema 'residence’ requiremsants, at least
i respact of post-20086 restrictions on EEA nationals, has been to ensure compatibility with
the European system. Not surprisingly, perhaps, most of tha challenges to adverse decisions
affecting EEA nationals in the UK have focused on that 'compatibility” question. In the face of
national restrictions, UK nationals as well as EEA nationals have sought ta rely on EU law as

a basis for contesting restrictions — a point illustrated by cases like Swaddiing and McCarthy.
{iii) Reform & Policy Drivers

The scale on which the changes were taking place by 2004, assisted by adaptations to
residence and presence requirements, raised a further issue. What werg the factors and
policy drivers influencing those changes?

This was of mare than just academic interest. Some of the changes being made were far-
reaching, and challenged some of the most basic assumptions on which the UK support
system’s development had developed. One example of this was the principle that the State's
welfare role should be one of meeting welfare aeed - a consideration that had hitherto
transcended issues of nationality or immigration status, but which had come under attack as
welfare support became increasingly subject to immigration status requirements. The
research looked in depth ai the factors that appeared to be influencing the restrictions in the
1999, 2002, and 2004 Acts. It noted, for example, how the absence of any international
regulation on the support of asylum claimants {notably in the Refugee Convention 1951) had
left States free to develop their own national arrangements, levels of support, and
restrictions”. This meant that there would continue to be significant disparities in the level of

2 Work 8, Section H, paras H-201, H-241, and H-402, ot san.
2 Work 1, pp.109 at saq.

33




support that European host States provided to their residents from abroad, as shown in work
by Paul Minderhoud™. Natwilhstaqding evidence thai familial links, knowledge of the
language, and the attraction of joining established communities are often the prime factors
that inform migrants’ choice of destination™, a key objective for UK policy-makers has been
to reduce the perceived 'pull factor provided by the UK’s ganerous welfare system. This was
seen by the government and pelicy-makers as an incentive that attracted migrants who
might otherwise go to other countries™. As the research indicated, legislation remaving or
restricting support was driven by a number of factors, including macro-economic efficiency’,
the increasing cost to the community of welfare provision, hosiility towards migrants, and
'priorities, ie putting the needs of ‘our own’ ahead of those of newcomers and ‘outsiders’ ™

‘Contribution’ & Reciprocity The expectation that newcomers should offer samething in
reforn for the support given by the host community was already evident when the
government signalled its intention to impose restrictions on access to welfare benefite by
entrants from the A8 States after 1* May 2004 — a group which, as the Prime Minister
indicated, would be expscted to “assist in meeting our skills shortages’ and ‘work hard’.
Those statements were then translated into law with core requirements that new arrivals
from the AB States should work, and engage in work registered in accordance with the
Worker Regiétratinn Scheme before they could be eligible for means-fested benefits.
Reciprocity expectations also pervaded the Asylum and Immigration (Treatment of
Claimants, etc) Act 2004, for example in the provisions providing for integration foans rather
than benefits or services (511}, and the requirement that failed asylum-seskers'
accommodation should reciprocate by undertaking unpaid ‘community activities;ﬁﬂ. Such
requirements undoubtadly attracted popular support™. Furthemmore, such expectations of
reciprocity were just the start of a longer-temn process characterising later policy objectives,
and informing requirements designed ahead of 1 May 2004 to coincide with the admission
of entrants from A8 countries in May 2004, when the need for claimahts to be economically
active and register with the Worker Registration Scheme became a condition of eligibility for
means-tested benefits. Post-2006 requirements embedded in the UK's legislation
implementing Directive 2004/38 also expected claimants in most cases to be ‘economically

# p_Minderhoud (2009) ‘Access to Soctal Acsistanca and Diractlve 2004728, ch.12 in E. GuiM, K Groenendik, 5. Carrera (Eds)
fifheral Libaral Siates: immigration, Cifizenship and Infegration jn the ELL

& Castles, H Crawley, H, 5 Loughna (2003) States of Conflict: Causas and Pattorns of Forcad Migraifon o iva EL and
Poficy Responses, Instiflute of Public Policy Research,

#® The research explored this ag one of the palicy facters informing the support regime's development, and refering to the
doubits that [t exlsts, or s extent; 'Controvarsy surrounds ewvan the exlstence of such 3 ‘pull’ factkar, and yet it B & potent factor
informing walfare policy. " (Wark 1, p 109}

T Work 1, pp.108-111. Increased restrictions on accesa to healthcare, introduced in 2004, were prafacad by the obsansalion by
a Health Department minister that the MHS [s a national Institution, not an international one; Work 3, p.217.

# g 4{B)a) of the |AA 1999, Inserted by = 10{1) of the Asylum and |mmigration (Treatment of Claimants etc) Act 2004,

* pg phearved by the Independent Asylum Commission’s Review of g U Aspium System (Co-Chealrs Lord Justice Walke and

[fath Mawaz): Report & Interim Findings, Londan: Citizen Organization Foundation, March 2008, Whilst recommending that tha

Slate's support for those seeking sanctusry wae essanthal, it also recognised that most of the public had cbjeclions to asylum

saekars and immigrants having “priority” in tamis of housing allecations: and it expected them b recipracate for thelr support,
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active’, either as a ‘worker or as a "self-employad harsun', thereby contributing to the
country’s labour market needs.

In the face of such pressures to ‘condition’ support for migrant groups in these ways, to what
axtent could EU Law, in setting minimum conditions and standards for the support of groups
like asylum claimants, assist entrants who might not be able to reciprocate for their support
in such ways — for example groups like asylum claimants and their family members and
dependants? This was considered in the last part of this component.

{iv) EU Law: Influential, but how Influential._.?

In this final part of the component, the research focused on what appearad to be tha EU's
growing role in the management of ‘welfare’ aspects of immigration, particularly after the
addition of Title IV of the Treaty Establ[shin.g the European Union™, now the Treaty on the
Functioning of the EU (TFEU)® and ability to legislate to set minimum conditions for
migrant groups. This phase of the research was interested in evaluating the extent to which
such measures such as Directive 2003/8 made any significant impact on the underying
tread, which was towards an increasingly restrictive UK support regime. On the face of it,
and given the increase in globalising pressures, growing regignalisation, and 'elements’ of
an emerging EU welfare law®, it might be assumed thaf mntfnl by Member Siates like the
UK over their welfare systems was starting to weaken, leading to diminution in soveraignty
over immigrafion. Intergstingly, immigration has been seen by some commentators as an

area of legal control that is one of the ‘last bastions' of State sovereignty™.

There was every reason to question such assumptions. The author's doubts about this rest
on a number of factors, not least the lack of agreement belween Member States that appear
to typify the process by which Directives and other ELl measures were made in this period.
The inherent weaknesses that appeared to characterise the kind of 'soft law’ coming on
stream in the research penod — typified by measures like Directive 2003/ on minimum
standards of support for asylum claimants — also raised doubts about the effectiveness of
such EU law as a mechanism for setting minimum standards and regulating Mamber States'
support arrangements. This suggested that Member States like the UK were being left with

considerable residual power, and would be able to continue introducing national restrictions.

5 Now Title v, TFEU.

| Treaty on the Functioning of the Eungpean Unton (Consohdated) (200872 11501}, OJ G115, & May 2008,

% 3 da Borca wedy (2005} EY Law and fe Welfare State, (n Search of Bofidanily. The author identified “soft' attenpts at cross-
EU meazures a3 one of the elements of an emerging ‘EU walfars law' (p.2).

B ¢ Dauvergne 'Sovereignty, Migratlon and the Rule of Law in Global Times', (2004} Modern Law Review 5714) 532, Sze, a3
wall, K Ohrmae {1995 The Exd of s Mation State; The Rise of Regional Boonormies.
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Soff Law Measures The EU's approach involved the setfing of requirements and new
minimum ‘standards’ for groups like temporarily displaced persons® and third country
nationals™. However, as the analysis in Work 7 pointed out, in seeking to improve third

-country nationals' rights reaching agreement was never going to be easy’ This was

particularly evident in relation to the EU's attempts to try to align the employment and social
security conditions of third country nationals more closely with those of EU citizens. The
pracess was not made any easier by the ability of Member States to insist on "opt-ing’ and
‘opt-outs’. This was commonly required by Denmark, Ireland and the UK in order to secure
their agreement. The author's comment on this was that 'such cherry-picking fundamentally
weakens the effectiveness of the EU's common policy’. At the same time, however, as the
author's analysis indicated, disputes between States on asylum matters 'plainly acted as a
catalyst to develop common policies’. This was evident after altercations between France
and the UK over the Sangatte camp in Northem France, and then the bitter disputes
between Haly and its neighbour Germany after Kurdish refugees landed on the ltalian coast,
immediately made their way into Bavaria, and then promptly made asylum claims in
Germany (see, in particular, Work T and the section ‘Post-Tampere: A Changing Position?’).

With these considerations in mind, there were some advantageous features in the legislation
for Member States like the UK. One of these was that asylum seekers could be required to
remain on the territory of the first State in the EU that they reached. Suppoart could be
withdrawn if they left that State (art 18). However, the author's crifique identified some
serious weaknesses in tha legislation. The directive conferred considerable discretion on
Member States in the way they could operate support systems, for example in the way that
conditicns on access to employment were managed. This, in turn, meant that labour market
access could vary considerably between States. Direclive 2003/9 also allowed them
congiderable scope to withdraw support in key areas like housing. Poor provision was made
by the directive in relation to adjudication standards and appeals. The difficulties in the UK
confext were illustrated by leading cases like Harnid Al Husain. The author's analysis
identified the primary “ailing’ as being the lack of appeals rights resulting in a poor quality of
adjudication, and dependency on judicial review as the only check on decisions®.

™ Diraclive 2004 /S5/EC an minimum standards far Eemporary protaction in the avent of a mass infw; of displacedd parsons.

% Directive 2003M10MEC conceming the status of thind country nationals whe are long-larm residents. Significantly, the
directive made it clear that social securlty, sodal assistancs and social protection rights should be 'ag defined by national law’
fart 11{4) (). Interestingly, diflultias in reaching consensus on any extensions to the original directive hawve continued recently.
Fee the commertary by 5 Peers {2011) ‘Legislative update EU immigration ano asylum law 2010: axtensan of long-tam
residenca rights and amending the law on trafficking in human beings', Eurapaan Joumal of Migration Law, 13{2) 201-218.

% 7 (Hamid Al Husain) v Asytum Support Adfudieator & Secrefary of Stafe for the Home Department [2001] EWHC Admin 352.
As the cormmentary in Work 1 ohsarved, Public Law principkes hacd to be deployed in that case to enable the withcvawal of
howsing to ba treated as ‘unlawful’. Decisions on expenses, accommaodation, and 'exceptional neads’ can ba appesiad @ the
first tiar of the tibunal system, but further appesl is excluded; see tha Appeals {Excluded Decigions) Order 2008, S1 2009/275.
Accordingly, judicial review can stll| be an impartant feabute of contentious proceedings; see Putiick (2012), note 51, O-1504.
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(v} Component 1: Conclusions

- In analysing the historical development of the support regime, it was clear from the research
that early forms of ‘presence’ and 'residence' requirements provided important rocts from
which the modemn system, and migration status and residence-based gateways and barriers
to support, have been evolving. In the modern era this has made it easier to differentiate
between ‘insiders’ and 'outsiders’ in tarms of eligibility for support. This is evident in the way
that the "habitual residence’ rule and ‘person from abroad’ status now operates (issues that
feature in the research undertaken in Comporents 3 and 4). However, whilst that
differentiation may have been based, in earlier times on nationalify, as was espacially the
case in Scotland after 1845, that was not the case in England. Initially at least, English law
declared itself to be against discrimination based on nationality following the fnfabifants of
Easthoumne judgment. As the research that informed the works showed, the Law of
Humanity principle then continued to provide an important basis for judicial interventions
based on perceived welfare need, albeit with the difficulties of uncertainty of the principle's
scope: an issue which features in the research undertaken for Component 2. The problem
was, to some extent, addressed in the post-Human Rights Act 1995 period when the courts
were able to deploy Convention nghts as an additional basis for interventions to assist needy -
claimants. As work in the later Components has shown, nationality is, in any case, less
important as a consideration than expectaiions that claimants should be ‘contributers’ and
‘reciprocators’. The need for migrant groups to be economically active is the main way of
demonstrating this. The point is illustrated by the reasoning of the Supreme Court in
Patmalniece, and the analysis in Work 10 of this point (in the context of post-Bressof to
‘justification’ of indirect discimination). Host States like the UK are keen to peint out that
restrictions are not ‘nationality’-based, and that the habitual residence rule can also impact
on UK nationals. As the author's commentary has made clear, there can be scenarios in
which a UK national returning from outside the EU) can be bharred out of support by the
habitual residence rule’'s operation while, at the same time, a third country national who is a
family member of an EEA national, is able to access support immediately on ammival. This is
the result of the ‘squal treatment’ provisions of Directive 2004/38. Clearly, the system has
been adapting to newer rationales for restrictions, including expectations that residents
should be "economically active’ — the basis of more recent ‘economic integration’ discourse
considered in Work 10. In this respect, modern residence requirements operated by the UK
also map on to the design of the 'right of residence’ put in place at EY level. In the
deplayment of residence rights as the basis of restrictions on EEA nationals, the system
forms part of a wider and evolving European system of control that is catered for by the
'conditions and limits' provided for in Treaty provisions. '
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Component T research also sought to address the key factors and policy drivers that have

been informing the development of the modem regime.

In this regard, the results of the research identified a number of key factors. They showed
how the rationale for restrictions had moved on from simply ‘nationality’ and popular
antagonisms against migrants to wider considerations. At the policy-making level,
expeactations of ‘contribution” and ‘reciprocity’ by migrants were translated into legal
requiremeants. The rasearch highlighted policy-makers’ concems about the threat from what
they saw as growing numbers of new amivals from poorer parts of the word, with few
restrictions on their ability to access welfare support and services, sometimes from hard-
pressad local services (an issue that featured particularly strongly in research for Work 4 in
the analysis of the role played by the Local Government Association and councils
complaining about nsufficient central funding for increased services). These were significant
concerns that helped to shape the design of restrictions. The challenge for policy and
lawmakers and the courts, as considerad later in Components 3 and 4 was to ensure that
the measures intreducing the restrictions operated within the remit and powers given to
Member States like the LIK.

The final element in Component 1 sought to evaluate the impact of TEC Title IV measures
on the regime, including the gqueastion of whether measures such as Directive 2003/2 marked
a peint where the EU staried to influence and impact on the traditional grip exercised by
Member States over thair welfare systems. Plainly, the evidence produced by the research
suggested that such interventions, whilst helpful to the groups concemed (asylum claimants,
displaced nationals from other parts of Eurape, long-term third country nationals residing in
host Member States, etc) were in many respects weak and ineffectual. In some cases, thay

were so ineffectual as a result of opt-ins and opt-outs that they were arguably not even ‘law".

Mevertheless, as a conclusion, such 'soft law’ clearly marked an important beginning ahead
of mare demanding, Europe-wide measures like Directive 2004138 on free movement. As the
author observed in the commentary on this area of Component 1, this left 'considerable
scope for Member States to acf independently’.

It was also pointed out that “To date, EU legislation, and the emerging blue-print for new
initiatives in respect of third country nationals entering the EU, fall well short of the ‘active
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and dynamic welfare State' and 'sustainable social justice’ ideas™ mooted at Tampere, and
which informed Lisbon European Council's conclusions in March 2000.

Finally, it was readily apparent that scft law measures such as Directive 2003/9, analysed in

Work 1, hardly represented any significant threat to the UK's ‘soversignty' over its
management of border controls and welfare systams.

7 The ideas of Gosta Esping Andersen and others: see (¢ Eaping-Andersen {ad) (2002} Why Wa Need a Maw Welfare Siate.
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Component 2
The ECHR & the Impact of Convention Righis
{l} Introduction

The focus in this part of the programme was on crifically analysing the role played by the
ECHR after entry into operatien in October 2000 of the Human Rights Act 1998, Assisted by
the research, could it be said that interventions by the courts in welfare decision-making
processes ‘made a difference’; and was it possible to go further and conclude that the case-
law showed that an effective, a judicially constructed ‘safety net’ was in operation by the end
of the research pericd? To answer these guestions, the author's research focused on the
pre-October 2000 position. It then addressed post-October 2000 developments, including
legislative restrictions in meaasures like the NIA in 2002, and the Asylum and Immigration
(Treatment of Claimants, etc) Act 2004, and leading cases like M, Adam, and Ciue. This
aimed to facilitate an assessment of the impact of Cenvention rights on the UK's support
regime, and identify limits on the scope of Convention rights.

{ii) The Pre-2000 Position

The courts and tribunals in welfare support ﬁasas have a well-developed jurisdiction to hear
appeals. In construing the scope of enabling powers and statutory restrictions they have
bean able to rely on Common Law principles such as the ‘law of humanity’. Within limits,
they have alsc been able to rely an a number of cther approaches to assist them in
interpreting and applying legislation in legislation. Examples of this jurisdiction in action were
considered in the research and in Works 2 and 3.

As far as the 'law of humanity’ principle is concemed (referred to in the ‘Research Context’
and 'Historical Context' sections), several observations may be made. Although resilient
enough to survive subsequent pericds when nationality and status-related restrictions
started to operate™, the research highlighted some important limitations associated with the
law of humanity and its use in the modern context.

" For example in the Alians Restrictions Act 1919 which excludad 'alians' from tha Qi Age Pansion and sarly Mational
Insurance benefis; and the Widows, Orphans and Ol Age Contribotory Act 1925, which required oreign worlkers’ o e-
establish residence in order b re-qualify for benefis, even § they wers contributions-based: an eary form of ‘habitual
msidence' st Steve Cohan has provided a valuable sccount of tha rastricthons, Including the negative effects on tha Jawlsh
carmunity; 5. Cohan (2001) immigraiion Contns, ihe Fartify and the Welfara State.
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The Law of Humanity: Limitations As a tool that assisted the majority of the Court of
Appeal in the JCWY case™ to haold that restrictions affecting asylum seekers’ access to
Income Support were unacceptable, the law of humanity principle was helpful. As the
research that informed Works 7-3 showed, the primary consideration in the judgment
focused on the effects of removing State welfare support from a group that needed such
support in order to pursue their legal rights under primary legislation, namealy the Asylum and
Immigration Appeals Act 1993, While the court accepted that the govemment was entitled to
restrict access to State welfare as a legitimate means of discouraging ‘economic migrants',
they considered that if the restrictions in the regulations were io stand the effect would be to
inhibit claimants’ nghts under the 1993 Act. As the judgment explained, this would render the
right to claim asylum ‘nugatory’ and ‘valueless in practice’ by making it not merely difficult,
but totally impossihle for them to remain here to pursue their claims’,

The judge who held the balance of power in the judgment, Waite LJ, focused primarily on the
formal point that secondary legislation should not only be within the vires of the enabling
statute, but that it should also not conflict with other primary legislation™. The third judge
made no mention of the law of humanity at all. For those reasons, arguably, whilat the law of
humanity' played a valuable role it was not the onfy issue before the court; and it was not the
only factor that informed the e_zventual decision.

The JCW! judgment was undoubtedly a sei-back to the government's policies. The

- government's immediate response was to move what had hitherto been restrictions in

secondary legislation into primary legislation, namely the Asylum and Immigration Act 1996,
This was a move that was intended to, and did, achieve immunity for the restrictions from
further attack in the courts. For their part, the courts accepted that this was legally effective,
even in cases of ‘urgent' need for support”. Therein lay a second, perhaps even more
potent limitation on the scope for deployment of the law of humanity. In constitutional terms,
and until the advent of Convention rights, Common Law and judicially-constructed
approaches like the law of humanity were impotent in the face of primary legislation. In
practical terms, though, as the works touched on, this provided a potent argument in favour
of the deployment in the UK of a floor’ of minimum welfare rights — especially at a time when
EU-led inifiatives for a Charter of Fundameantal Rights were faltering.

" R v Seorelary of Stale for Social Secunty, ex parts Joint Councdl for the Wetfare of immigrants; B v Secrefary of Siate for
Social Sacurly, s parte B {the JCW!' case) [1995] 4 All ER 385, CA; discussed in Wivk 2, p.216.

™ waite L (st p.402) obseived that 'Subeldlary legisiation must nat only be within the wies of the enabling stafute but must
alao be 30 drawn a3 not bo conflict with statutory rights alveady enacted by other primary legis|ation'.

" R v Sacrefary of State for Social Security Ex parfe T [1987] Crown Oflca Digest 480,
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However, as the research showed, the 1995 Act did not stop the courts continuing te lock at
ways to assist needy claimants. For example, notwithstanding the removal of access to
mainstream benefits, the courts plainly remained keen to maintain access to residual support
available from local authority social services, to the extent that statutory powers could be
construed in this way: a point illustrated by leading cases like R v Wastminster Cify Gouncif
and Others, ex parte M, P, A, and X in which it was held that needy claimants, despite
being barred out of State benefits, could nevertheless look to local authorities for residual
support. Lord Woolf reinforged the arguments for this by observing that ‘the longer the
asylum seekers remain in this cundi-ticrn the more compelling their case becomes to receive
assistance’ {at pp.94, 95).

Changes to the Support System 1999-2004

Following the electicn of a New Labour govemment in 1997, new resfrictions were
dovelopad, starting with the 1AA in 1299,

The radical new measures introduced by the IAA wers introduced, in part, to relieve the
burden that had started to fall on local authorities as a result of removing access to
mainstream Staie benefits™. The 1998 legislation did not just impact on asylum claimanis, a
group completely taken out of mainstream benefits support by the Act. it also affected other
groups including those affected by the new, re-worked staius of person ‘subject to
immigration control' in the 1AA 5.115(9}.

Social security was not the only casualty. Restrictions on access to social housing were
imroduced which, as well as removing eligibility from asylum seekers, affected groups
brought within ‘person from abroad’ staius and those subject to immigration contrel™, In-
roads were also made to other areas of Community Care as a source of residual suppert (by
5.116 of that Act).

The Legisfative Context Among the resfrictions was a new 5.21{1A} to the National
Assistance Act 1948, added by 5.116 of the IAA_ It provided that residential accommaodation
if his need for care and attention has arisen 'solely —

{a) because he is destitute; or
{b) because of the physical effects, or anticipated physmal effects, of his being destituts’.

" R v Wostminster Gty Councll snd Others, ex parte M. P, A, and X {1887) 1 CCLR 85 (Work 3, p.217).

= wWhite Paper 'Fajrar, Faster and Fimmer - A Modern Approach to Immigration and Asylum’ {Home Gifice, 27 July 1998); and
Explanatory Wotes bo the 1999, para 13, The ‘hurden’ was, In fact, the direct resull of restriclions introduced since 1996,
™ As a reault of the Housing Act 1986 s 1604, added by the Homelessnass Act 2002 5.14; discussed In Work 2, p. 188,
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As the commentary in the author's works noted, this ﬁras the last area of the support system
that remained 'open’ and 'universally accessible’, and which ‘assisted people on the basis of
need, while imposing minimal requiraments in terms of immigration status or naticnaiity pre-
conditions’ (Work 3, p.217).

The question was whether the courts would be willing to assist needy claimants in the face
of such an apparently clear, unambiguous rastriction?

If =0, on what legal basis could they do 507

The answer came a year after the 1999 Act was passed. In R v Wandsworth 1.BC, ax parle
O™ the Court of Appeal held that, despite the new restrictions, the door was still open to
residual support for groups subject to immigration control — albeit only for those with needs
that went beyond mere ‘destitution’. Once again, the law of humanity principle was
successfully prayed in aid, both at the High Court and Court of Appeal stages. Nevertheless,
as the commentary showed, in doing so the case revealed some obvious difficulties in
relying on the principle. The key one was uncerainty as to its scope. In the High Court, for
gxample, Moses J upheld arguments for the local authorities that it was capable of
‘exceptions’, including cne that, he said, enabled local authorities to refuse suppont on the
basis that claimants had the option of leaving the country.

‘Starving Migrants out of the Country...?

On appeal, the approach adopted by Moses J was rejected by the majority of the Court of
Appeal™. In deing so, the court made it clear that local authorities had 'no business’ with an
applicant's immigration status when their role was to assess needs and support {at p.603).
Simon Brown LJ commented that ... it should be for the Home Office to decide {and ideally
decide speedily) any claim for ELR and to ensure that those unlawfully here are prompily
removed, rather than for local authorities to, 80 to speak, starve immigrants out of the
country by withholding last resort assistance from those who today will by definition be not
merely destitute but for other reasons too in urgent need of care and assistance.” Supparting
this, Hale L.J cnmme.nted that the 1948 Act was about ‘needs, not morality’ (at p.604}.

™ R v Wandsworth LBC, ex parte O; R v Lefcesler Oty Courcil, ax parfe Shika [2000] 4 All ER. 580, CA,
™ Work 2. pp.218, 219,
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Limitations on the Courts’ Powers Despite the court's approach being sustained in later
cases like Mani”, it was clear there were a number of significant limitatiens in the courts'
powers to assist claimants. In summary, the first was the uncertainty about the precise
scope of the law of hurmanity principle — a problem highlighted by the dissenting judgment in
the JCWY case; and then the differences of approach between judges hearing the O case.
The valus of the judgments in those cases, as precedents, was also weakened by the
dissenting judgments in each case. The saecond, and perhaps more potent problem, was that
Common Law prnciples and approaches to statutory construction that may somatimas
assist claimants cannot stand against the clear autherity of primary legislation. Indeed, this
was the factor which in 1998 in the T ¢ase had informed the cours’ acceptance that the
restrictions put into primary legislation were legally immune from further attack in the courts™.

Maither of these factors prevented the courts’ ability to construs exclusions restrictively whan
it was possible to do so, for example where restrictions are in legislation that is “ambiguous’
and the courts are abie to ‘prefer’ an interpratation that assists claimants maintain support
where it is just to do so. This was the approach and reasoning in a number of post-2000
cases lke Kola™. For restrictions in legislation that were not ambiguous, it was clear that
claimants contesting decisions refusing support were unable to look to the courts to
intervene in these ways. Thea question was whether Convention rights could assist claimants,
far example in the context of State officials' action and treatment amounting to inhuman and

degrading treatment™.

Until ‘incorporation’ of the ECHR in UK law, our courts had generally shown a marked
reluctance to risk a constitutional clash with the government and Parliament — particularly
when challenges questionad the compatibility of Parliament's primary legisiation with the
ECHR™,

" R fMani v Lambeft Croydon London Borough Councll [2003) EWCA Civ 335; 2007) 6§ GCLR 376 at 284.387, also
discussed in Work 1, p112 and Waoek 2, p. 218, More racantly, the constitubonal impropriely of local authoribies using welfare
powers Inoways that, in sffect, facililate removals was again highlighted In & {Clue) v Sirtinghan Gl Councl [2H40] 4 ALER
423 CA dizcussed in Work 8, Section 3, at H-403.
"R Becratary of State for Social Securify Ex parle T[1997] Crown OFice Digest 480.
™ Kofs v Secretary of State for Work and Pensions [2007] UKHL 54; (2007 159 5JLB 1566, HL, analysed and commented
upon in K. Puttick (2007 ‘Kola and Asylum Claimants' Benaflts', Wel & Fam L & P, 14{4), 12-14. In that case the Lords had o
conshue the requirement that esylum seakars claiming Income Supgort had to do so "on arival, Giving the leading |edgment,
Lord Brown, after refierdng to the "draconian impact of tha 1898 Act regime’, conskdered the phrase was ‘smblaueus’, He then
construed it in a way that ensured claimants had a reasonable cpportunity to lodge clajms as snon as they were able to do 50,
and to avoid them being barred out of ineliglblidy 25 geun as they passed through the pert of arival {the interpretation sought
gy the Secretary of State).

Fratty v Uniled Kingom [2002] 35 EHRR 1.
™ On previous eccasions when Convenlion-based interventions appaared nacassary and appropriate the cours had Iin\.ral'lablﬁ
stappad back from such clashes; see, for example, K Pultick [(1938) ‘Ministars Hands on the Contrals” The Gusidian 24
October 1033,




(iii) Post-2000
By the start of the research peniod, restrictions affecting claimants had become wide-ranging.
As the author's analysis highlighted™, the restrictions in the NIA 2002 added yet more
restrictions and important new elements to the system, particularly in the areas of residual
and ‘last resort’ assistance. Claims for support by those unlawfully in the UK, ‘overstayers’,
and those trying to assert ‘late’ claims were among those that appearad to be clearly harred
aut by the legislation®. Constitutionally, the courts before the enactment of the Human
Rights Act 1298 were clearly unable to intervene in the face of express statutory legislation
preventing such groups from being assisted by the State welfare system. Exceptionally, if
they detected an uncerainty about the scope of stafutory provisions, or there was sufficient
ambiguity in their ‘reach’, the courts might intervene. Although the ECHR was not
incorporated into UK law, and was therefore not treated as ‘law’ (in the way that EU law was
incorporated from Januwary 1973), there were limited circumstances in which the courts could
resolve ambiguities in favour of litigants based on the Common Law presumption that the
Crown and Parliament must have intended to abids by its internaticnal obligations — and the
ECHR was a Treaty obligation befere 1998. In practice, the courts avoided deploying the
‘presumption’ where govemmental powers were sufficiently clear to enable them to avoid
having to invoke Convention cobligations to resolve any uncertainties or ambiguities. Even
after the advent of the Human Rights Act 1998, it was far from clear whether, and to what
extent, the courts would be prepared to use their new powers to intervene — paricularly in an

area as contentious as welfare support for migrants.

‘Overstayers’ There was no group more challenging than ‘overstayers’. As a result of the
restrictions introduced by the NIA in 2002 many in this group found themselves barred out of
all support. Even though decisions on residence status were unclear or dacisions by the
immigration autherities were still awaited, local authority or other welfare agencies
sometimes pre-empted immigration authorities' decisions and refused or stopped providing
assistance. In some instances this could impact an parents of children with British citizenship
or residence rights for whom the NIA made no clear provision. On the face of it, Schedule 3
to the NIA left it open to decision makers to withhold assistance from such parents®.

Thig raised the question whether, and to what extent, groups like this could look to the courts
for help?

2 Work 2, pp.196-189,

8 1A 2002 55 54, 55 and Scheduls 3, parag 4-7, _

™ Walfare clalmants could he caught by the changes made by the MM if they were treated by the legislation as “overstayers'
wha did not act in timely fashion clanify their status, parcularly a5 a reault of 5,11 of the Act (later repealed by the Borders,
Cilizenzhip and Immigration Act 200%),
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{iv) Convention Rights & Judicial ‘Safety Nets'
Assistance from Ariicle 87

As the author's commentary on the case of R (M) v Islingfon LBC and the Secrefary of Stafe
for the Home Department {Interested Party}™ highlighted, the advent of Canventions rights
in the post-Cctober 2000 period led to 3 number of significant innovations in the way that
enabling powers of governmental bodies and welfare agencies were drafted. The key one,
introduced by Schedule 3, paras. 1-17 to the NIA, was aimed at ensuring that decision-
makers had sufficient discretion in the way they operate support arrangements to avoid
breaching claimants’' Convention rights. As a result, in the area of welfare suppert for
families, the duty of decision-makers to comply with post-2000 ‘right to family' life
requirements became a very demanding one.

Cne problem, though, was that the mechanisms in the NIA 2002 directed at welfare
agencies lika local authorty social services lacked spacificity, and were in very generalised
terms. This was an issue that affected a number of key groups such as third country
nationals who were parents of children with residence rights in the UK (but who did not
themselves have any substantive residence right under immigration legislation). Although it
was clear that article 8 and the right to family life and ‘family unity’ assisted them in resisting
remaoval, particularly if a child with residence rights had no other adult carer. However, it was
difficult for them to assert with any confidence a legal right to welfare support. Decision-
makers, tog, were in a difficult position, especially as there was little authoritative guidance
clarifying when, or how, discretion to provide support to avoid breaching Convention rights
should be exercised. As the research for Works Z and 3, and 8 showed it was therefore left
to the courts, in effect, to deal with that lacuna in the Ie;;islatﬁ.re scheme. They had to do this
an a case-by-case basis and in the context of claims made by people who were subject to
immigration control, or had become so as a result of the changes made by the NIA. Pending
rulings by the courts, this was particulary problematic for a number of groups including failed
asylum claimants. As the author discussed in the overview in Work 1, the support regime
had done very little to regulate accommodation and support rights after applications for
refugee status failed, and where the residenca rights of other groups are removed.

Davelopments after the MIA. This area of the welfare support regime became even more
problematic after the NIA restrictions came on stream from 2002 onwards. [n providing an

* [2003] 2 FLR @03 918; [2004] 2 FLF, 833, CA, considensd In Work 7, pi18; Work 2, pp.167, 188, and Work 5, Sectlan 1, H1,
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analysis of the legislation and the trends in court decisions on the Schedule 3 resfrictions,
the author identified a number of particularly difficult areas®™. One such provision was the
MIA s.18{1){e), (2} which treats a failed asylum-seeker as stiff an ‘asylum sseker for the
purposes of support, even after a claim has been determined, if the claimant's household
includes a dependent child under 18. This was intended te pre-empt situations in which the
removal of support would be lawful when directed at adult claimants, but which would ke
pnlawful in terms of the HRA 5.6(1) if that adult's household included {or was joined by) a
dependent child®™. ECHR jurisprudence clearly looks to the host State to safeguard a child's
walfare in that scenano. The commentary also crtically analysed the impact of article 8 when

“Children Act 1989 5.17 asssssments are made, and in other immigration and asylum related

‘family contexts®.

Despite such developments, the government did not stop bringing in further restrictions. In
particular, the Asylurn and Immigration {Treatment of Claimants stc} Act 2004 added a naw,
fifth class of claimant, namely ‘failed asylum seeker with farhily’, to the other categories of
ingligible claimants in Schedule 3 to the NIA. At the same time, despite concerns voicad in
Parliament, the NI4 also removed cpportunities for those affected by the change to appeal
against the withdrawal of support™.

For their part, court interventions based on article 8 which overturned decisions withholding
or removing support plainly marked the beginnings of a more comprehensive judicial safety-
net. Furthermore, it was siarting to become clear that the courts’ role in this respect was
comparable to the kind of interventions based on ECHR article 3. This is considered below in

the context of asylum claimants from whom support has been removed.
Tha M Case: Article 8

In the particular context of the M case, the fact that M's daughter was a British citizen and,
more importantly, a chifd for the purpose of the Children Act 1289 520 duty to provide
accommodation {bringing her within the exception provided for by Schedule 3, para 2 to the
MIA), produced two consequences. First, given that the claimant and child lived together, this

"8 Considered in Work 1, ppt18-120; Work 2, pp.1868-188; Work 3, pp.219-221.

" Ag moked in Wode 1 at po119, howewver, UK courts have traditbonally been reluctant to make mandatory orders that have the
affact of displacing lecal authoribes’ day-today managamant of hoeusing allocatlons particulady IF thls means asylum seskers oF
other migrant groups are then seen as jumping’ waiting lists or being accorded graater priority than others. This is what mada
F {Bataniu] v Isfingfor LBC [2001] 33 HLR 76 an Important exception and precedent

" Wovin B, H-4DZ.1.

"8 MIA, .0(3). The Homae Affairs Select Commitiee expressed a particular concern that the removal of suppent from such
farnifies would risk infringing arficke & without the courts having an opportunity to congidar the lagality of such action (and could
algn infringe “proportionality' requirements). This was met with little more than an assurance that dacision-makars would receia
‘guidance’; Work 1, p. 120,
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was a ‘family' situation, so that article 8 rights and duties were thereupon engaged. Second,
the legisiaticn only required support to be provided for the child. This produced the curious
result that although lecal authorities were legally required to assist the child they wers only
parmified to provide support to the parent. There was no clear dufy to do 50 — at least not in
termns of the Ieg[slatioﬁ. Furthermore, what was in effect just a power in Public Law terms
only operated pending any eventual decision to refuse leave to remain and order the
parent’s removal {and while she co-operated with removal directions). To what extent could
article 8, and duties in relation to the family unity principle, make a difference? Could it help
what was essentially just a power under the legislation to crystallise into a duly?

The author's research indicated that the traditional pre-Human Rights Act 1998 ‘power-duty’
distinction seemed to be becoming increasingly unsustainable, at least in this important bui
still evolving area of the social welfare system. It also suggested that the practical effect of
the application of ECHR article 8 rights in relation to support for family life {and in helping to
maintain family unity’) could in many cases onfy [2ad to one ‘cutcome’. An autharity had little
choice but to provide accommodation and support, and do so for all those in the family unit.
This analysis was subsequently borne out by dacisions like R (Grant) v Lambeth LBC¥
whare it was held that even when the authority’s responsibilities duties might only be
characterised as a ‘power’, in practice it might as well be a duty. This seemed appropriate
given that it was becoming increasingly clear that local authorities’ duty to accommodate
was also an integral element in the duty to assist family groups to stay fogetfier (the Tamily
unity’ strand of article 8}*". In Grant, it was held that although the authority may only have a
power to provide support, the combined effect of the duty to accommodate children in tha
Children Act 1989 s.20 and the inability of the NIA Schedule 3, para 1 to exclude the support
rights of a child, meant that supportt had to be provided in a way that avoided their forced
separation as a family’.

Another significant feature of develppments in this difficult area were rulings and guidance
from the courts that it was not the role of welfare agencies like local authority social services
to make decisions on 'residence’ that properly belonged to Home Office and immigration

decision-makers. Nor should |ocal authorities make decisions which pre-sempted immigration

% [2004] 3 FCR 404; [2005] 1 WLR 1781, The ¢ourt alae pointed out, howewver, that a local aulhorty could stay within the law if
an assessment identiied an outcorms that could ba achleved by faciltating a relum by the Family o the mother's country of
orlgin, Ultmately, it it was atlll for the authority to decide how to avold & breach of art. 8. If the family was unlawfully in the UK,
andg tharefore had no substantive right to support, the NI Schadule 3, para 3 enabled it to provids the suppart and ravel costa
neaded to agsist a return’ and theresby avoid a breach of Convention righits.

# Family unity aspects of article 8, and the assistance they have provided claimarts in the ‘walfare' conbext, hava featurad in
the author's on-going research. k has informed work, on inequallties 7 the support system for TGN family members of migrants;
K Puttick and G Carditz (2012} 'Inequalities of Family Members of EU and Mon-ELl Mationals: Integration, Family Unity and
Support in the PostLisbon Era” in 5 Morano-Foadi and M Malena (ads) fnlagration of Thicd Counfry Nationals i the Euronean
Unior: The Equalily Chalienge (forthooming, Septembar 2012},
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decisions, for example on the likely outcome for an aﬁplicatinn for indefinite leave. This was
consistant with the courts” pre-2000 position, expressad in the O casa in the Court of Appeal.
Furthermore, while such immigration decigions were awaited, the courts were clear that
article 8 dictated that support should he maintained. An exception was where Community
Care, housing and cther services were being abused, or appeals had no prospects for
5UCCESS n::r.were ‘hopeless'. The duty to maintain support was clear fram leading cases and
sources considered by the author in Work 8, including Chue® . This had significant
implications for overstayers and others subject to immigration control affected by the
changes made by the NIA .54 and Sch 3 which had tried to reduce support provided under
key welfare statutes like the Children Act 19839 517 and Children (Scotland) Act 1995 $.22.

‘Family Life’ affer Removal from the UK? As well as azsessing needs, local authorities still
maintained their authority to determine fow support should be provided to meet those
assessed needs. In doing so, however, it was clear from cases like Clue that local authorities,
when assessing claimanis’ needs and deciding whether to provide support, should not be
pre-empting immigration decisions on immigration status. Furthermore, they should not be
using their powers to provide welfare services in a way that made continuing support
conditional on leaving the country. The courts had already made it ¢lear in the pre-Human
Rights Act period that community care services managers should not be making support and
services conditional on claimants’ agreement to leave the country. Indeed, this position had
been reached without the help of article & and family-related Convention rights. For examplg,
in Damoah™ the claimant, who was bom in Ghana but had lived in Sweden, was a qualified
nurse. She had come to the UK with her children. She and the children had been victims of
domesiic violence in Sweden. She asked her local authority for assistance as she and har
family were living with relatives in their accommodation. However, the accommadation was
overcrowded and unsuitable for the children. The family was assessed. The assessment,
which was conducted in accordance with Children Act 1989 Part Il procedures, indicated
that they neaded support in the form of accommodation and a subsistence allowance, Bed
and breakfast accommodation and a subsistence allowance was paid pending decisions on
a claim for Income Support. Income Suppor was refused, however, as she was not
‘habitually resident’. For the same reason she was also ineligible for housing under the
homelessnass |egislation. The assessors decided, howeaver, that the best interests of the
. children would be served by their return to Sweden. Swedish welfare services could provide

i (Chue) v Birmingham City Cownci [2010] 4 All ER 423, [2010] 2 FLR 2H 1, CA; discussed in Wivk 8, H-402.1. Tha authar's
analyzis informed this obsenvation: “Althaugh the Court of Appeal accepted that it was nacessary for walfare agancies lika local
authoritles o make sn assessmant of immigration status for some purposes, it was contrary to the “division of funcilons”
allcated iy Parliameant for them ta decide if a claimant for support was aliglbla for lsave to remain, Accordingly, support shoukd
ba provided panding that determination in erder to vold a breach of articla 6

" ] v L ondon Sovmough of Harmmee st and Fuifam, ax parte Camoah [1928] 1 FLR 842, High Court, discussed in K. Putlick
{1999) ‘Health, Social Services, and 'Inegualitics': 'Modernizing' Welfare', Walfare Banefits: Law & Practice 8(8), 29-25.
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them with benefits support and housing assistance. Consequently the authority offered
assistance with tha cosis of refurning to Sweden. It said that it would cease to provide
accommeadation and a subsistence allowance if the family did not leave the next day. Judicial
review procesedings were commenced, at the end of which the court decidad that in requiring
the family to leave the country the authority had acted unlawfully. It had failed to pay
sufficient regard te the longer-term needs of the family and faciors such as the mother's view
of what was in the children's best interests; the likelihood that she would be zble to take up
employment in the UK; the negative effects on the children of having to start in a new school;
the family's ability to be supported by relatives living in the UK and the authority's powers to
support tha family pending take up of employment by the mother. Although the court
accepted that an authority is able to offer financial agsistance to support a transfer to ancther
country, if this was in the children's bast interests, it was uniawful and irrational to threaten to
withdraw assistance as a means of forcing the family to leave the country. The court
quashed the authority's assessment, holding that authorities should nof use their powers to
‘condition’ support in that way. The court’s decisicn in Damoah, a pre-Human Rights Act
case, was impartant in highlighting how the UK courts were already able to deploy
mainstream Public Law principles to assist ‘family life' — even before the advent of article &
Furthermore, as the research also considersd, EU Law also provided a basis for intervention,

particularly in the area of ‘denved’ residence nghts, and linked social rights.
Derived Rights, Citizenship & the Famlly

As a result of the Zambrano case™, as suggesied in later works produced during the
programme®, the developing jurisprudence around EU citizenship-based derived residence
rights of third country nationals who are parents suggests that the position of a parent like M
is now even stronger. In Zambraro it was held that a third country national (TCN) parent of
children born in Belgium {who therefore had both Belgian and EU citizenship rights, including
the right to remain in Belgium, their host State) could assert a derived residence right in EU
Law based on the children's residence rights. Such a derived right may be available to a
TCHN parent who is the pimary carer of a child, particularly if this is necessary to secure the
EU citizenship-related rights of her children if they are nationals of the host Member State

{and thersfore have EU citizenship residence and other rights to be maintained).

™ Zambrann v Office Mationat e fEmplel (Onelf [2011] 2 FCR 491; [2011] 2 CMLR 45, European Court of Justice of the
Europesan Linlon {Grand Ghambar), discussed in Work 8, Sechion 5, at H-402 In which | |y suggestad that the decksion 'opans
up a new 'cilizenship-based dimenzion o derved residence rights. Mr Zambrano was able fo ke up smployment and swould
have been ‘salf-sufficient’ had it not been for the authodtles’ withd rawal of his wark permit.

*In Wor 8. Section 5, H-402, it was sugaested tha decision opened up a new ‘ciizenship’-based dimension to derved
raskdence rghts, As the Adun:ataﬂanaral notad in that case, the EL Charter of Fundamental Right 15 cumrently set bo play an
impartant part n comparabla cases in e future, assisted by its I‘amlty’ provislons In arlzle T (raspact for Family 2} and articla
24 {children’s protection and 'best interests”,
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The research undertaken for Work 2, and later 1n|.1.rnrlt;a~ contributing to the develeping
discourse on derived residence and support rights in this area of the welfare support regime,
suggesied that court interventions such as those in the M case, Granf, and Zambrano have
produced a ‘guist revolution’ for the rights of groups like parents of host State nationals™.
This has built on pre-October 2000 principles developed in cases like Damosh, and it has
come ahead of possible improvements that are likely to be made after reviews of TCNg’
residence and social rights as part of the Stockholm Programme™.

The main focus of the research in Component 2 was on the impact of the ECHR, particularly
in the face of restrictions introduced by the NIA in 2002,

Art 3 & '5.55 Cases’

As with overstayers, the NIA impesed seemingly clear and unambiguous restrictions in 2002
on support for asylum seekers making late’ claims for asylum foliowing their arrival in the UK.
Specifically, the restrictions in .55 provided that the Secretary of State may not provide
suppoit to a person under the asylum support powers in the 1AA 1299 (mainly ss. 4, 25 and
98), or under the newer accommodation centre powers {in s3. 17 to 24 of NIA itself}, if, after
a person's asylum claim is recorded, the Secretary of State was not satisfied that the claim
was made ‘as soon as rea_sc:nablj-,r' practicable after the person's arrival in the United
Kingdom'. .

Following the model used in Schedule 3 to the NIA, 5.55(5) then provided that

"This section shall not prevent

(a} the exercise of a power by the Secretary of State to the extent necessary for the
purpose of avoiding a breach of a person's Convention rights ... _ |

{b} the provision of support under .95 of the Immigration and Asylum Act 1899... or
section 17 of this Act in accordance with section 122 of that Act {children), or

(€} the provision of suppeort under section 98 of the Immigration and Asylum Act 1999 or
soction 24 of this Act {provisional support) to a person under the age of 18 and the
household of which he forms part’.

* Puttick and Caritz {2012}, note 94.

¥ Official Joumal of the Eurepesn Lnlan 0.0 2010 C115282010. The programme has been identifying a more ganeral nead for
review end conzolidation of lagislation in this area of immigration, The scope for initisting improvemenlts seems considerabnle,
25 it ls @ process that ¢an ba “based on an evaluabion of the axisting agguls and Inclyde amandments needed to simplify andfor,
where necessary, extend the existing proviskeng and Improve their implementation and coherence.' (para §.1,4).
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The intent behind these provisions was clear. As the Explanatory Notes to the legislation
pointed cut, 5.55(5) operates as a proviso to the restrictions ‘te the extent necessary to avoid
the breach of a parson’s rights under the ECHR', or to children and their families under 55.85
or 98 of the 1999 Act or 55.17 ar 24 of the 2002 Act itself.

This still hegged the question whether, and to what extent, Conventicn rights had added
anything new {or different) to traditional approaches used by the courts? Assisted by the
Canvention, could the courts now do more to assist needy groups affected by the restrictions?

Post-2000 Developments & ‘imterventions” As the author's research and analysis has
shown, judicial perceptions sugaested thai there was am on-going need for such
interventicns. This was evident from the observations made by a judge with considerable
experience of hearing applications for emergency orders and appeals from decisions
refusing support. Sir Stephen Sedley highlighted the importance of the Convention as one
element of the support regime helping to prevent needy claimants ‘starving in the streets™®,
Mast of the focus for this component was on the effects of 8.55. As the analysis showed,
cases started to come before the courts which not only contested the legality of particular
decisions, they also started {o test the overall legality of this part of the regime and the poficy
behind it.

Given the scale of deprivation experienced by growing numbers of ‘late’ claimants who were
heing refused support, or who had support withdrawn, the argument stared to crystallise
that such action was ‘treatment’ for the purpose of Aricle 3. Furthermore, it was sufficientiy
serious in its effects to put the Home Cffice and agencies refusing support in breach of tha
article. The problem was compounded by the absence of any kind of statutory welfare
support as well as charities' and voluntary organisations’ inability to cope with the demands
being made on their sarvices, particularly in London. As the research indicated™, this forced
advisers to make emergency applications in the High Court as the onfy means of getting

assistance.

Unfortunately, there was still considerable uncertainty about the scope of Convention rights
in this area.

% Speaking at Legal Aclion Group conference in London in 2003, Lord Justies Sedbey said it had only been the sombined ‘trpls
effect’ of {a) HRA 1998, [b) section 55(10) of NIA 2002 fenabling support to be given despite tha bar in saction 55{11 an
aupparting ‘labe” applicants, to avaid & bresch of human rights), and (o) he courts' power to make emergency inkedm orders,
thet was saving many asylum seskears and their dapandants fram 'starving in the streets’ {dizcussed in Works 2 and 31

® Work 4, p.218, 230,
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intervention, but at what point...?2

Early cases in the Court of Appeal like Q" and 7' indicated that the withdrawal by the
Mational Asylum Support Service of basic support was capable of amounting to ‘inhurman or
degrading treatment’. However, the question was at what point did the withdrawal of such
support put the Secretary of State in breach of Convention requirements? As the author's
commentary pointed out ‘it was clear that there was ongoing uncertainty about the scope of
Article 3 - and there were continuing divisions, especially amaong judges in the Administrative
Court, on the issue’™ {Work 3, p.220). For that reason, the decision of the Court of Appeal
in the Limbuela case'™, hearing joined appeals, was helpful. It clarified that it was only
necessary that the ‘treatment’ accorded to claimants under their powers could verge on the
degree of severity envisaged in Prefty v United Kingdom™.

On the face of it this was an important landmark decision, and represented a significant step
forward in comparison with the position before the advent of the Human Rights Act 1998,
What did the research show?

Assessing the Impact of Limbuela

As the analysis pointed out, the value of the case as a legal precedent was substantially
weakened by the robust dissenting judgment of one of the three judges, Lord Justice Laws.
The analysis also indicated that there were some important differences, even within the
majority camp (with Jacabs LJ going considerably further when he made it clear that not only
were the actions of the authonties in the particular case a contravention of article 3, but the
policy itself on which the .55 scheme was based was unlawful). Furthermore, all three
judges supparted the "spectrum analysis’ approach adopted by Laws L. as follows:

‘In my judgment the legal reality may be seen as a spectrum. At ore end there lies
violance authorised by the state but unauthorised by law. This is the worst case of
category {a) and is absolutely forbidden. |n the British state, | am sure, it is not reality,
only a nightmare. At tha other end of the spectrum lies a decision made in the exercise
of lawful policy, which however may expose the individual to a marked degree of
suffering, not caused by violence but by the circumstances in which he finds himself in
consequence of the decision. In that case the decision is lawful unless the degree of
suffering which it inflicts {albeit indirectly) reaches so high a degree of severity that the
court is bound to limit the state’s right to implement the policy on article 3 grounds.’ '

™ 12003) 2 Al ER 905, CA,

W 2003) EWCA Cly 1285, CA,

™2 ok 3, p.220.

" 7005]) 3 All ER 29, GA

™ 2002] 35 EHRRA 1.

™ [2005] 3 All ER 24 at 36, cited and discussed in Work 3, pp 223234,
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The spectrumn analysis was controversial. The main concern was that a person could be
experiencing considerable suffering before a court could intervene on the basis of article 3.
Following the government’s unsuccessful appeal to the Court of Appeal, the research
programme continued to examine the impact of art.3 on the support system. It focused on a
number of aspacts, including the way the spectrum analysis approach of Laws LJ in
Limbuefa was being deployed by agencies and courts in the year that followed the court's
decision - most notably in the coniroversial decision in Gezer'™. That deployment served to
highlight the uncertainty about the precise reach of Convention rights in this area of the
support regime. In the Gezer case itself, one of the curious effects of deployment of the
specirum analysis was that the Court of Appeal, whilst holding that art 3 was engaged as a
result of the Gazer family being ‘dispersed’ to a thoroughly dangerous, high-risk housing
estate}, nevertheless declined to intervens. The court's decision and its implications were
discussed in Work 1'%,

The research also examinad statutory developments, including the implementation of the
Asylum and immigratinn (Treaiment of Claimants, etc) Act 2004. The major development,
however, was the Lords rejection of the government's appeal, a year after Limbuela™. As
the author's analysis indicated, the case was a ‘high profile’ one attracting considerable
media interest. Furthermoreg, the judges in the Lords went to a lot of trouble to stress that
their decision focused on th.e faw, and not ‘politics’. Plainly, the idea that unelected judges
could reverse a central plank of government policy — policy that had been endorsed by the
legislature in clear and unambiguous terms — was a novelty after only five years since the
Hurman Rights Act came into operation. The author's comment on this was that ‘Ne doubt
such nervousness was due, in pari, to the recent propensity of some ministers to aitack the
judiciary, often unfairly, on immigration and asylum issues, and to porray the judiciary as
interfering excessively in government 'policy’ and what they see as discrétidn given to
decision-makers by Parliamentary laws’. Given the importance of the judicial role in
identifying the limits of such discretion, and maintaining effective judicial scrutiny of
adjudications, it is not unreasonable for our top court to remind the Government periodically

" @ (Gezer) v Secretary of Stafe for the Horme Deparditent [2005] Imm AR 131; [2005] HLR 18, CA.

W AR pAZ1. In Gezer [note 108) the court treatad the ¢ase as one at the less serous’ end of the spectum, largely because It
conskdered the family had a cheice whether or not bo accept the offer of housing an & raclst and dangerous aetate {and despita
the point that a rafusal would result in @ withdrawal of financial support). Surprsingly, the court also mefused o accapi that
MASS was undar any kind of duty to enquire into the conditions on the estabe, or how thase might affect a person (ke the
claimant who was suffering from severe depresslon, Mobtwithatanding such limitations, or the 'discretionary’ nature of the
support provisions under which houslng 15 provided, courts ars not umwilling to intervens in housing cases whers Conventlon
rights may be engaged, a5 lustrated by cazas (ke R (Hamid AF Husafn] v Azt Suppon! Adudivator and Secrelary of Shafa
for fhe Home Depariment [2002] ACD 10, The Tares 15 Movembar 200, discussed jn Work 1, pp.121, 122, As well as
damagas (which tha trial judge in Gezer was ready (o award, and indeed he had provisionally made an award to the family of
£5000, the courts can grant infenirm redlef In accordance with tha Chvll Procedure Rules r.25; Puttick (20043, note 51, para 1613,
™ sub nom R {Adant v Secretary of Siaia for the Home Department [2005] UKHL B6; [2008 1 AC 396, conshdared [n Wiwk 3.
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of the discrefe roles played by the courts and executive, and in a variety of contexts, for
example when debates on asylum and counter-terrorism policy get interiwined’ ™.

In the event, the Lords not only confirmed the principle that art 3 coufd be engaged, it went
on to clarify how the concept of ‘treatment’ could in appropriate circumstances amount to
inhurman or degracing’ in legal terms. As the author's commentary noted, the Lords did not
formulate any single test for determining when art 3 was engaged. However, it was sufficient
that in the leading judgment Lord Bingham made it clear that the ‘thresheld” would be
crossed if there was persuasive evidence that 'a late applicant was obliged to sleep in the
street, save perhaps for a shori and foreseeably finite period, or was seriously hungry, or
unahle to satisfy the most basic requirements of hygiene, the threshold would, in the
ordinary way, be crossaed.” Several of the judgments (notably Baroness Hale's and Lord
Hope's) expressed concerns with the spectrum analysis approach to article 3'°.

{¥} Component 2: Conclusions

The research clearly showed that the introduction of Convention rights and duties from
October 2000 added an impeortant new dimension to the welfare support regime for key
groups like asylum seekers and other groups subject to immigration contral, and those who
would otherwise face restrictions on access to support. As well as broadening the basis on
which courts exercised a traditional 'review', based on Administrative Law illaghlity,
irrationality, and procedural grounds, the ‘reach’ of Convention rights based on articles 3 and
3 is potentially very potent, particularly in the Community Care context. Furthermore,
awareness of Convention requirements shaped the mechanisms incorporated into new
legislation like the NIA 2002. From the courts' perspective, new powers of intervention (with
the HRA 5.6 principle stipulating that public authorities that act in breach of Convention rights
are acting fllegally’ in Fublic Law terms} created a significant new jurisdiction in the field of
social rights. These have built on the existing jurisdiction, including the ability of the courts to
continue invoking traditional principles based on considerations such as the ‘division of
powers' between agencies like the immigration authorities and local authority social services,
highlighted in impeortant decisions like Clue {discussed in Work §). Perhaps, as important, is
the range of remedies available, founded on the added powers in 5.8 of the 1998 Act. These
clearly facilitate interventions that can require support to be provided or resumed if it has
beean withdrawn, as pointed out in the analysis in Work 3. This was also readily apparent in

™ \iork 3, p.225.
" Work 8, pp 229-231.
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the other cases considered in the research’'. Just because restrictions are in primary
legislation it does not follow that the courts are prevented from intervening in decisions or
other administrative actions that are incompatible with the Convention. Our courts and
tribunals, including the First-tier Tribunal {Asylum Support), can and do intervene to overturn
decisions when they are incompatible with claima'nts' Convention rights. For constitutional
reasons, however, the 1998 Act scheme stops short of permitting courts to set aside primary
legislation, instead limiting incompatibilties in such legislation to be the subject of a
‘declaration”. It does not appear to matter that restrictions of the Kind in 5.55 are authorised
by EU legislation. The fact that Directive 2003/9 clearly authorised Member States’
althorities to withhold support from asylum claimants in the circumstances specified in the
NIA 5.55 did not prevent the House of Lords intervening in the Adam case. This is an
interesting aspect of the judgment, particularly in the context of ‘conflicts’ betwaen the twa
main Eurcpean law sources currently that provide the European framework within which the
Common Asylum and Immigration policy is operating.

Whilst the research provided some support for the argument that articles 3 and 8 have
started to provide an effective basis for a judicially created, Convention-based ‘safety net’, it
is still early days before it can be said such a net is firmly in place or is comprehensive,
Plainly, the safety-net idea has its limitations. The result in Gezer, whereby article 3 miaht be
‘engaged’ but still not always lead t¢ an intervention by the court {as discussed above}, is a
curious feature of the cperation of Convention rights in this area of the support regime.

It is also clear that the Convention couid not be used as a basis for stipulating the precise
content of substantive welfare entittements, for example when trying to resist removal to

other EU jurisdictions where provision may not be as good as in the UK''2.

"5 cazes like R (7] v Secrefary of Skade for the Home Depertment [2003] EVWCA Civ 1285 and tha other joined cases joined
in the Limbuels appeal o the Court of Appeal, traditional Wedneskury ‘uneasonableness’ and Irrationality grounds had been
tried but Immeadiately rajected by the courts at firsi inztanca. However, arguments founded on article 3, a3 an altematlve basls
of reniaw, wera than accapbed as an effective basis for inkervention.

"2 can R (EW, Erfraa) v Secrefary of Siafe for fre Home Departmend [200%] EWHG 2857 Admin. In that case it was mada
clear that Convention rights could not provide a basls for the courts to intervene to presciibe whal minimom standards of
material conditions should actually be. Mor could article 3 ha relled on In suppork of applications to the courts to block emovals
ko countrles where articla 3 standards are not likely to ba adherad to. For that reason, the claimant's removal from the LK
Ialy could not ba stoppad.
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Component 3
The New Europeans: AB & A2 Nationals in tha UK

{i} Introductlon

The context for the introduction of controls on A8 States™ from 1% May 2004 was that the
UK, like Ireland and Sweden, had opened its labour market to nationals of those countries.
Controls on nationals from the A2 States, Bulgaria and Romania, followed in 2007'" The
UK was only one of three EU Member States permitting such access in 2004. The others
wera Swed'en and Ireland. Both the government and employers’ organisations in the UK saw
a need for workers from the A8 to fill skills and labour gaps, and this certainly remained tha
view of government ministers after 2004'". Subsequent studies monitoring the effects of
entry, coupled with reports in 2005 and 2006"®, generally painted a positive picture of the
benefits that accrued to the UK economy as a resuli of A8 migration to the UK. For their
part, employars welcomed the benefits that A8 and A2 migration into the UK offered them,
particularly as it gave them a larger pool of labour from which to recruit, and this was
coupled with positive views about the new arrivals’ skills, flexibility, and ‘work ethic’™,
Nevertheless, the government was adamant that existing measures to combat the perceived
threat of ‘benefit tourism' were inadequate, notwithstanding the view of the Sacial Security
Advisory Gommittee that additional controls ware unnecessary' . Specifically, an additional
requirement was superimposed hefore entrants could satisfy the habitual residence test -
namely the ‘right to reside’’’®. From 1% May 2004 it was not enough for an EEA to be
physically present and lawfully residing"ln the UK. He or she also had lo be habilually
resident. By 2008, as considered in Component 4, EEA entrants also had to demonstrate
'qualified parson’ status, ie be a ‘worker', ‘self-employed persor’, or self-sufficient.

9 poland, Hungary, Slovakia, Slovenia, Lithuania, Latvia, Estonia, and the Czech Republle; sse nota 33,

"™ From January 2007. Restrictions were made by the Accession (Immigration and Warker Authorization) Regulafions 2006, 51
2006/3317 and the Social Securily {Bulgaria and Romania} Amendrment Bagulations 2008, 51 2006¢/3341. The regulations
added a new catenory of persans who sould be exempted from the habitual residence test after satisfying the requirements of
warker registration scheme requlrements and being accorded “worker' status.

"5 Tony MoMulty, Home Ciflee Minlstar, 22™ August 2006; discussed in Work 4, pp.239 et seg.

" gee |h particular, Portes, J and Frénch, 5 (2005) The fmpact of Fres Movemen! of Wotkers from Cantral & Easfar Europe
on Ihe UK Labowr Market: Early Evidence (Dept of Work and Pengkons: Waorking Paper 18, 2005); and Gilpin, M, Hanty, &,
Lemaos, 3, Portes, J, Bullan, C {2008) The lmpacf of Free Mdovement of Workars fam Cenlral & Easfemn Europe on e LU
Lghour Markef {Dept of Work and Penslehs: Weorking Paper 29, 2008), and the other studies considerad in Wk 4, pp 239, 240
"7 Sep the evidence considered in Work 4, p.239, Includihg the repart in 2006 by Manpower, the recruitment oranissation.

"8 2o the comrmitiee's report 'Social Security [HabRual Resldence) Amendment Regulabons 2004, Report by the Soclal
Securly Advisory Commiltes and Statement by the Sacratary of State for Work and Pensions', Aprll 2004 {Cm §181).

"E Lindar tha forthcoming Welfare Reform Act 2012 the eligibility criterka for a range of benefitz will bacoma mona reskictiva,
and lavels of support will reduce for most claimant groups; ses K. Puttick {2012 '21" Century Walfare and the Wage-Waork-
Welfare Bargain', ILJ Yal 41, Me.1 122, For migrant aroups, exdsting contrals and restrictions will be maintained, and in some
cases, insluding nen-conttlibutory disability benefits, aliglility will become subject to addiional condibens relating W resldencs
and presances raguirements. This will be tha case, for example, with the Fersonal Independencs Paymeant that will raplacs
Dizahilily Living Allowancs. Power bo introduce conditions was included in tha Bill {see clause 7B(3), HL Bill 124). Migrants
warkers, including EU natignals, will be affected by the new “wage-work-walfara bargain' like UK naticnals; K. Puttick (2012)
1* Cenbury Welfare: Reconstiructing tha Wage-Work-Walfare Bargair, ILJ Vol 41 (2} [forthcoming].
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{ii) Factors Informing Restrictions

At the start of the research pericd EC legislation in the field of social security was confined to
a limited number of areas. It included provision on matters such as ‘exporting’ bensfits
entitlements, ‘co-ordination’ measures'™, and soft law of the kind refered to in the works
produced in Companant 1. As a result, and as the author suggested in 2004'%", Europe was
still a place where Member States continued to be able te make their own rules and pursue
their own social and econcmic objectives within their own 'bounded warlds'. Communitarian
approaches to the regulation of cross-border migration, family reunification, and participation
in schemes of social solidarity like benefits and social housing, remained |argely within
Member States’ controls. Free movement rights featured in the Treaties and EC secondary
law, but most EU-based residence rights depended on labour market attachmant, at least
pending residents’ acquisition of ‘permanent residence’. At the national level, welfare support
for outsiders {including assistance for nationals of other EU States who could not satisfy
domestic law requirements) was -becomingly increasingly dependent on satisfying
expectations that they should 'contribute’ and ‘reciprocate’ to their host community'™ - one
of the dimensions perhaps to a developing integration agenda’®®. This expectation was
generally only satisfied by take-up of employment opportunities, jobseeking, and staying
geonomically “active'. EU nationals from the existing EU States were assisted by free
mavement provisions in the Treaties and EU secondary legislation like Regulation 1612/68
which accorded them what was has been described as a 'privileged status’ in comparison
with other entrants such as those who were not in employment and had to demaonstrate ‘self-

sufficiency’ .

Controls on AB Enfranis: Preparing the Ground As the date for admission of A8
nationals neared, ministers in the UK started to prepare the political ground for the

introduction of centrols to coincide with ithe A8 States’ accession. In a paper for the

" Primarily in Regulation 1403/71 (se= now Regulation BEX04 on the co-ordination of seclal sacurlly systams) ‘Soual
treatmant’ and discrimination aspects of this were considered in Mok 10, pp 8, 10 ang 12.

" In the conference papet 'Towards @ Just Ewropean Welfare System for Wigrants? EU Measures and 'Minimum Standards’
in Title IV {Ars, §1-63) and States’ Use {(and Abuse) of Welfare and Employment Reshictions’, delivered at the W.G. Hart
Cfnfaranca The Chaflenga of Migraiion fo Legal Sysfens, Instlute of Advanced Legal Studies, University of London, 28" June-
1% July 2004,

12 \Balanced’ or 'conditional’ reciprocity ang ierms sometimes usad o describe this; M. Sahlins (2004) Storme Age Ecomimics,
PR-191-204, Ancther faclor cuhsidered in the reseach was the propensity for host States to want to put the priorities of “their
own' ahead of thoze of “outsiders’, a5 considerad in Work ¢, pp 109, 110, ‘Bhtizh Jobs for British Workers’, ‘local homesz for
local people’ and suggestions that rubes on albcations of soclal housng should be changed to gve 'more prionty to local
people’ {Buifding Oritain’s Fufure, HW Government, Gm 7654, 29 June 2008), llustrated thls feature of some of Mew Labour's
Egrlnlas tenvards the end of its period in offlce,

K. Puttick {2010 'Europe's Maw Europaans: Famlly Migration, Reception and Inkegration after Lisbon', Conferance Papar
After Lisbar: The Fulure of Evropaan Law and Fofloy EL Jesn Monnet European Law & Policy in Context Conference,
Birmingham University |nstitufe of European Law, Bimingham Univarsity, 23" Juna 2010 Puttlck and Carlltz (2012}, note 91,
™ |, Macdenald and R. Toal (2010Y Macdoralts's immigretion Law & Practice, Lexis-axis, 8" ed, Vol 1, af 13.13. In the eame
commentary the authors also polnted out that EL natlonals with Tonger term residence in the UK generally had no problem in
accassing benahts,
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Chaflenge of Migration to Legal Sysfems conference in 2004, the author referred to a key
rationale for the contrals. It was provided by the Prime Minister on 8" February 2004 when
he said that migrants to the UK could and should be expected to 'give something back to
their host communities’; and that welfare support would only be available to those who ‘come
here tc assist in meeting our skills shortages', and to ‘work hard’®. In the wider political
contexi in which restrictions were being introducead there were also palitical advantages to be
gained by being seen to be 'tough on immigration’ and 'in control''®. In the pericd after the
changes were intraduced from 1st May 2004 this becarne increasingly important for Home
Office ministers. Unfortunately for the government, though, it was becoming increasingly
cbvious by the middle of 2006, particularly after a series of Home Office débacles, that it
certainly was nof in control. An admission to that effect was made in May 2006 by the Home
Secretary'® . In the case of entry to the UK from the A8 States, criticism of the arrangements
regulating admission to the labour market and controls over social secunty came from all
sides of the political spectrum. From within the ranks of the senior judiciary there were also
gome concerns that some of the contrals could be, in legal terms, unnecessary and
‘disproportionate’. There was also doubt as to whether the controls were capable, in law, of
being ‘justified’. Those doubts surfaced in the leading House of Lords case of Zalewska'™.
In that case, the Lards split on the issue of proportionality. Three of the judges accepted the
govemmeni’s arguments that the controls were proportionate, but two disagreed'. The
controls on entry to the UK’s labour market and take up of social security benefits that were
introduced in May 2004 was the prelude to the introduction of longarterm controls that
would be extended to all EEA nationals in 2006. This e coneidered later in this critical
appraisal when the research undertaken as part of Component 4 is appraised.

The impact of the 2004 'Controls’. By garly 2004 it should have been clear to ministers and
policy-makers that there were likely to be some negative practical consequences to imposing
restrictions on access to support like Income Support and means-tested benefits like
Housing Banefit, particularly for A8 workers in low-paid sactors characterised by high labour
turnover, short periods of employment, and gaps in employment necessitating short-term
income replacement and support. After all, that is one of the primary functions of a modern

125 prime Ministers Official Spokesman, 2 Febraary 2004, Foints then translatad into law by the Accession ¢fImmigration and
Worker Registration) Regulations 2004, S| 20049219, and the Social Security {Habitual Residence) Amendment Regulations
2004, 51 20041232, ensuring that all such entrants first ebtaln a job, register, and complete & year's employment fefore being
able 5 get banafits, tax cradits, social housing, atc; Work 4, p 241,

' Discussed in Werk 4, p.253. Other commentaries had supgestad that part of the protbem was that the two maln partles had
approached immigration debates rather lilke & Dutch asction’, competing to sas which of them could be tougher in ragulating
immigration; see U. Brown et al (eds) Poverdyr i Scoland: People, Flaces and Poficies, London & Glasgow: Child Poverty
Action Group/Povery Information Unit, poi18.

T BB [(200E) 'Immigration System Unfit John Reid', BEC News, 23 May 2006, _

1B Falewska v Northemn ireland Deparfmrent for Social Devefopmant [Child Povarly Action Group and Pulific Law Profect
imervering) [2008] 1 WLR 2602, HL.

' The dissenting jucaments ane at [2008] 1 WLR 2620 {Barongss Hale) and 2825 {Lord Meuberger),
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welfare system. This was not just a problem far the wérkers themselves and their families. [t
was also likely to be a problem for employers and govemmental agencies. In particular, as
the author's commentary suggested, the restriction would inevitably impede efforts to attract
skilled staff from Accession States into low wage sectors in high cost areas like London and
the South-East where transitional support was essential, for example in meeting housing
costs'™. in the wider ‘welfare’ picture, it should have been obvious that such systems not
only support the employment ralationship (and halp to mest employers' as well as warkers'
needs), they also play a vital fintagration’ role — for example by providing migrants and their
family members with suppert at times when they might be affected by domestic crizses. This
was the context in which the Zalewska case (discussed in the preceding section) had come
to court. Ewa Zalewska, a Polish worker who was working in Northern Ireland sought, but
was refused, Income Support. Despite working for the requisite twelve months in paid
employment she did not comply with the strict requirements of WRS registration, and the
House of Lords eventually by a bare majority upheld the refusal of support'™.

In other conmtexts, beyond employment and benefits restrictions, groups like A2 residents
also struggled. Romanian families, driven out of their accommodation by attacks by sections
of the Belfast community in 2009, had to look to community organisations for support rather
than local councils. Temporary accommodation was generously provided by local community
groups and people, local churches {some of which were then attacked.and in ane case fire-
bombed), and the Northern Ireland Council for Ethnic Minorities'™,

The EU's Perspeciive on Restrictions At the EU policy and law-making level, it had been
clear for some time before 2004 that the EU was keen to promaote free movement, including
movement from tha newer Accession States. In order to facilitate such movement, the EU
was keen to remove impedimenis, including national restrictions on access to social benefits
needed to make a reality of free movement. This was a key issue in the deliberations at the
Stockholm Conference in 2001 whera a number of influential papers produced by the EC
Commission started to inform policy-making in this area'™. However, it was acknowledged
that there were still some complex issues to address. Key factors included the differences in
pay levels in the newer Eastern European Staies in comparison with the rest of the EU,

" Tany Mchlulty, Homa Office Ministar, 22" August 2006: discussed by the sulhor in Work 4, pp.238 et seq.

T Fatewstka v Marthern frefand Department for Social Davalopmend, wota 128,

" H McDonald The Guardian 17 June 2009 'Romanian race attack viclims housed for ewn gafety In Balfast sports centre'’; and
W Allen & P Griffin Dafy Aail 18 June 2008 'Fresh reckst attack on Romanians az families ana forcad to flees Belfast. The covear
[mage for this thesls (Fleelng Belfast', Cathal MeMauaghton) |s reproduced with the pemmission of Reulers.

' The report 'Mew European Labour Marksts, Open to All, with Access o Al Communication 645301, submitted to the
Stockholm European Council, March 2001 was particulay influantial in the lead-up to AB Accession, Howswver, In the LUK
where the report was considered by the House of Lords Select Commitiee on the European Linion, Bere wag growing Unease
at the prospect of unregulzted accass by EL natlonals o the UKCs labour market; see, in particular, the commitles’s Fifeanth
Reyrwt (Session 2001-02), 26 February 2002
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coupled with high levels of unemployment and lack of employment opportunities in those
States. With the added attraction of comparatively better social welfare programmes, thasa
could all be factors that might precipitate significant cross-border movements in the
immediate aftermath of the A8 States' accession to the EU'™. The research that informed
prajections on likely migraticn trends, predicting an annual net in-flow of between 5000 and
13,000 up to 2010, was clearly unreliable given the numbers that were subsequently
recorded by the Home Office’. Furthermare, much of the data and assumptions indicated
that the EC and host States like the UK, Ireland and Sweden were still operating in
uncharted temitory. They did noi really know what to expect in terms of cross-border
movements, or likely impacts’. Unlike previously predicted migrant ’invasiané‘, including the
one forecast in 1904 that marked to beginning of tha modem immigration system'™ there
was indeed a mass exodus westwards from the A8 States. In the first twa years after 1™ May
2004 there were 447,000 applications by AB natlionals for registration under the Workar
Registration Scheme, and 427 000 were approved’™ . By 2008 the cumulative total rose to
932,000, with 895,000 initial applications approved'®. The numbers of entrants continued to
rise until they peaked in 2009 before starting fo fall back as a result of the financial crisis and

unemployment rising.

Tha EU's Authority to Impose ‘Controfs’ Ahead of the A8 States’ accession to the EU in
2004 it was acceptad that Member Statas should be able to introduce transitional restrictions
to protect both their labour markets and social security systems, while at the sama time
monitoring entry and evaluating labour market ‘disturbances’. Authorised by the Accession
legislation'™, the UK pemmitted entry but decided to implement contrals. In the UK’'s case,
the European Union {Accessions) Act 2003 provided the legal basis on which the UK
derogated from the free movement rights of AB and A2 Siates’ nationals would otherwise
have under the EU Treaties and secondary legislation. The 2003 Act authorised regulations
to be made that regufated the kind of employment that new entrants were required to
undertake. At the heart of the controls was a requirement that the employment had to be
registered with the Home Office’s Worker Registration Scheme (WRS3), and continue for a
minimum of twelve months. As well as enabling the Home Office to track employment trends,

0 most cases, the AE States had still only recently started to constnict social walfare programmes as part of posl-

communigt era ‘transiions’. See L. Andor {2004) Hungary on the Road to fha European Union: Transilion in Blue; and L.
Dziewiccka-Bokun (2000) ‘Poverty and the Poor In Central and Eastemn Eurcpe” in D, Gordon and P. Tawnzsend [eds) Beadine
Europe — The Measuremen! of Poverty, and the author's discussion in Work 1, pp.112-114.

"2 O Herbert Bricker of tha ecanomic thinktank DV Eerdin In @ raport commissionsd by the Europesn Commisslon in 2003,
see The hmpact of EU Enfargement on Migration Flows (Home Office On-ling Repart 2503 at p 58). Bath sourcas were
congidered in the rezearch, and the lndings informed Work 4, p.240.

" For an excellent account, s Galner, B (18721 The Alien invasion: The Ovigins of the Aliens Acf of 1995, On the impact this
hed in shaping modern Immigration controks, see Pannlck, D (2008) "A Century Ago Immigration Control was an Adien Concept
- How it has Changad’, Londan: The Times, 28 Juna 20046

" Accesston Mondoring Report May 2004-June 2006 (Homa Cffice, DWP, at al, 22 June 2008); sea Work 4, p.240.

" Accession Monforing Report May 2004-Sept 2008 (Home Offics/UK Bordar Agancy et al, 2008); [Work 10, p.292.

' See, in particular, tha Treaty of Accession 2003, Anrex X1, Part 2.
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and report on those frends, this provided the basié far the construction of a mandatory
gateway to means-tested benefits.'* In this respect, the UK was arguably doing no more
than other States were doing soon afterwards — and which they hava continued since 2004 -
which was to put both labour market and social securify controls in place. In the case of
labour market controls, the UK's restrictions on access fo employment were directed at A2
nationals by limiting the sectors in which they could take up employment™”.

A ‘Model for other States’ Conifrals? Spain, 2011 Interestingly, elements of the UK's
controls appear to have provided something of a 'model’ for other States. This includes,
most recently, Spain. In eardy 2011 Spain decided to impose similar limitations and work
permit requirements on Romanian workers as a result of high and rising unemployment
among its own nationals. The difference, howewver, is that whereas the controls imposed by
the Home Secretary in 2005 (discussed in Work 4) were ‘selective’ and time limited, Spain’s
restrictions amount to a blankat ban on entry by Romanian nationals, and for an indefinite
peniod. Effectively, they impose a blanket ban on access to employmeant. The justification, as
approved by the EU Commission', was that the country had been experiencing high and
rising levels of unemployment, coupled with rising numbers of Romanians entering Spain
since 2006 {823,000 by 2010).

A further rationale for permitting restrictions was supplied by the EU Gommission itself. It
noted that over 30 per cent of the Romanian residents in Spain are, reportedly, unemployed
— a sizeable group competing with Spaniards for jobs'®.

{iii} The UK's ‘Controls’ & Comparlsons with Sweden & Ireland

UK Controls Following the introduction of the UK's resfrictions, domestic pressure on the
government to maintain the controls came from a variety of sources. These included groups
representing local authority providers of services like the Local Government Association
{LGA). Influenced, mo doubt, by such an influential lobby, and Parliamentarians like John

" The regulatiens wera the Accession {Immigration and Worker Reglstration) Reguletions 2004, 51 20041219,

"' Bulgarian and Remanian jobseekers lost the automatic right bo take up vacancies from January 2007, Limbted numbees of
workers entrants were pemmitted to work in the food proceszing and agriculiure industies, skilled workers oeuld ootgin a work
permit uncar the highly skilled category of the Highly Skilled Migrant programme, and imited access to low skilled schemas
was pamittad - but subject to 'quotas’ and a cap of 20,000 & year; Writen Minlstenal Statement to the House of Commans on
Romanid and Bulgaria by the Home Sscretary on 24 Cotober 2008, discussed in Work 4, p 253,

" EU Commission Approvel of Application dated 28 July 2011 to Redmpose Restricions on A2 Workers (EL Commlzslon
Direstorate for Employment, Sockal Affairs & Incluslon, Commuonication 17 August 20111

" 'Spain Wing the Right to Limit Romanian Immigration’, Puklle Senvices Europe, 11 August 2011

hilp v publicserviceeu rope. comdarlicle 7 24/ spa in-winz-rghit-bodim t-romanian-irmig ration
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Denham MP who wanted a complete block on further A8 migration™, the government
imposed a number of restrictions to coincide with A8 nationals’ amival.

Whatevar the merits or otherwise of legislating to put in place such controls {and by 20086 it
was readily apparent that EC Commission predictions of likely numbers migrating from
Eastern Eurcpe were well wide of the mark), it was clear from May 2004 onwards that
vary litlle was done to protect the interests of A8 migrant workers or their families,
particularly in the employment protection area of migrant workers’ welfare. This was among
the concems considersd by the research, and it was referred to extensively in Work 4, the
central theme being that EU regimes could leave entrants caught between two ‘very hard
places': that is a lack of secure employment, while at the same time withholding essential
State welfare support. Another variant on this, and ang that was readily apparent from the
proliferation of atypical, often short-term agency work available to EEA nationals, was the
problem of lack of income in periods where the worker might be technically ‘employed” but
nat actually earning. Another concemn was that the UK's reception regime failed to address
the problem of how workers and their dependants are supposed to get by in intervals
between short-term jobs - or if employment ands without the 12 months' gualifying period
being completed. In employment law termns this would normally be a risk that employers

transfer to the State welfare sysiem if it is not dealt with by the employment contract™*®.

In the employment domain, as considerad in Work 4, the WRS scheme was the centre-piece
of the A8 restrictions. One unfortunate effect was to make it difficult, if not impossible in
some cases, for EEA naticnals to benefit from mainstream employment rights if there was
non-compliance with WRS requirements. More specifically, a key effect of the legislation was
that if the employment that an A8 national enterad was noet registered with the WRS within
30 days of the work starting, and did not comply in other ways with the legislative
requirements, it risked being treated by the courts and tribunals as ‘illegal™”. As a result of
the operation of the ‘illegality’ dectrine this could leave the worker without a range of
Employment Law remedies. As the research showed, AB workers affected by the ‘illegality’
doctrine could be barred out of a variety of types of employment proceadings founded on the

" hale of the Commons Home Affairs Committes. Danham was speaking on BBC Radle 4 The Warld af One 15 August 2006,
reported In the Guardian Undimited. 'Ex Minister Calls for Block on Maw EU Migrant Workears', 15 August 2006, Work 4, p.240.
John Denham later bacame Secretary of State for Communities and Local Govammaent, ramaining 8 shong adwocata for
limiting immigraticn ko those who are able to contributa to the UK econemy. A concem hat he had, as a minister, was with what
he referred to as the localised kmpact of Immlgration’ and the public’'s perception of unfair access to housing and senvices; see
J. Denham (20040 "Menaging the Walkara Inpact of Migration duning the Recession' (Speech to the Polloy Nebwork of the
Secretary of Stata for Comniunities and Local Govemment, The Britich Acadarmy, 1% Decamber 2008). Ha said that 'in the UK,
antitlements o public sarvices are based on residency and cifizanship, paying taxas, and playing by the rules — people have a
strong =anze that these entitiements are ‘eamed’. [f people believe that others are benefiting from jobs, homes, raining - things
that we and our families have to walkt for ano wark far - that understandahly fosters a sense of unfalimess.’

M5 Work 4, pp.240 st sog.

5 Paintar, R and Puttick, K (2006) Emptoyment Rights, 3rd ed, p.504, and a point was rekterated in Wik 4.

WY 21 200441219, reg S{2)-(4).
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employment confract; and employment tribunals énd courts could be prevented from
awarding a remedy in contract or tort-based actions'®. Furthermaore, unless the claimant
undertook WRS registered work™®, the person was unable to satisfy residence requirements
and she ar he could not be eligible for benefits, social housing, etc. A bar operated if the
employment ended before the completion of 12 months continuous, WRS-registered
service™, Breaks of more than 30 days before the 12 months service was completed
generally meant thai the person would have to start again, and complete ancther period of
qualifying service. This was not unlike a lengthy game of snakes and ladders, with the
constant risk of going down the biggeét snake on a snakes and ladders board - and then
having to start all over again. '

The research highlighted a number of cther disturbing features, including the suggestion
from a Solicitor in a leading firm in Scotland that it was 'mot uncommon' for scme employers
to deliberately seek to delay registration to prevent staff gaining 12 months continuous
employment. This, he said, produced a number of negative consequences. As well as the
problems posed by the requirement that many employment rights depend on lawful
employment, rights such as unfair dismissal require 12 months continuous, |awful
employment’™. Evidence of employers taking advantage of restrictions on EEA workers
became apparent from other reliable sources, including case studies referred to in the TUC's
enguiries as part of the work of the Commission on Vuinerable Employment'®,

Sweden & Irefand: Comparisons

This area of Component 3 offered a valuable opportunity for the authar to undertake
research into the approaches taken by Sweden and Irsland. The results helped to inform
Work 4", Among other things, these highlighted a number of significant differences taken
by the authorities of those countries in their preparations ahead of 1% May 2004,

Y \Work 4, p.245.

" hig, reg 2.

™ \bid, reg 24}, See e dlscuselon of Zatewsks, note 100; and =ee below, and Works 4, 5. Zalswsks was the leading casa an
tha impact of the rastrictions on claimants not complying with tha WRS requirements.

T Lamb {2006) Britain’s Appeal o Migrant Workers, The Guardlarn, 5 September 2008, commenting on an earlier Guardian
itern 'Losers in the Win-Win Migration Game', The Guardian, 5§ Septamber 2008 Work 4, p-244. He alsa painted out that,
besides the negative impacts on cllants’ amploymant rights, delayed WRS registrations could prevent access to key sources of
aypport ke contrlbution-bazed Jobkssakar's Allowanca.

" 'Hard Work, Hiddan Lives: Tha Full Report of the Commission on Yulnersble Employment, London: Trades Union
Congress, 2008, Some of the case studies imvolving mistreatment of workars, ihcluding ‘Canisl’, an 48 warker from Poland,
|nfﬂrrne|:| the film Exploltedl Bﬂtaln % Vulnerable Workers' made by e TUS  In 2007
hithp i fa a0 nepble workers! The resuliz of some of the Commission's research
viara prasantad tu the mnfﬂrenne -D'I'QJ'II'IJ.-’, Wblfﬂm and thf 22" March 2005, Staffordshire Universily, by the TUC's Deputy
General Sacretary, Francez O'Grady. The results subzequently infarmed a numbier of lzgklative provisions in the Employment
Act 2008 aimed at assisting migrant warkers,

"3 ok 4, pp 246-248.
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Sweden. in the case of Sweden, the research highlightad how preparations for the arrival of
A8 nationals in Sweden in 2004 began with a focus on the new arrivals’ welfare at work. As
the author's commentary in Work 4 observed, this included steps ‘designed to pre-empt the
risk of exploitation of new arrivals, and the real risk offered to agencies and employers to
discriminate in the recruitment and employment process’ ™. Unlike the UK, Sweden's
government and Labour Market took active steps to reduce the scope for irregular working —
something that would, in turn, cbviate, or at least reduce, the need for workers to look to the
State for welfare support. Although, as the author noted, Sweden already had wide-ranging
amployment legislation in place in 2004, it went considerably further in sesking to give full
effect to EC anti-discrimination measures ‘with the specific needs of Accession State .
workers in mind’; and with the need to secure the protection of workers engaged in irregular
emplioymant. In this respect, as the commentary noted, 'Swedish courts are not impeded by
requirements that the labour contract is legally viable and consistent with migratien laws™™ —
a major point of difference with UK approaches.

As the research showed in Work 4, Sweden came under pressure to regulate access to the
jobs market and limit access to State welfare systems. In this respect, it followed a similar

path to the UK. The Swedish restrictions were contained in proposals'™

put forward to
Sweden's Parliament, the Riksdag during a ‘period of adjustment’. A distinctive feature,
however, was that restrictions were accompanied by anti-discrimination ‘quaranfees’ to
ensure that new workers would enjoy the same rights and responsibilities as Swedish
citizens, observing that "We do not want a guest worker system, in which workers are only
permitted limited access to Swedish welfare. Nor do we want people to be exploited on the
labour markst in a way that would risk wage dumping and weakening of the terms of
employment for all ™ The rationale that informed reception measures, which were
formulated after consultations with trades unions, employers and other interest groups, was
that without such an approach there was a risk that the great differences in pay levels and
social security between Sweden and the new Member States would lead to substantial
strains on the employment and social systems; and these could 'result in a labour market

divided into first team' and ‘second team’ players™®®,

™ Wonk 4, p.246.

" \bid, p.248, .

& Enmploymeni Transftanal Rules for Al Concemad {Holmbarg-Karsson Communication), 15 March 2004,

W Barbry Helmbarg, Minister for Migralion and Asylum Policy In the "Debate Aricl’ for the Rksdag and introdustion Lo
Transitional Rues for AV Concerned.

™ |t was also observed in the Holmberg-Karlsson Comrmunication, note 157, thai *& person can come here and work for just a
feww hours & week on very low pay, or no pay at all, and at tha same time obtain access to our whole social welfare sysiem. Our
child allowanca for thraa children, far example, exceeds a normal incoma in most of the new Mambar Statas ...
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ireland The comparisons with Ireland's armngemeﬁts for receiving A8 nationals from 1%
May 2004 showed how, like Sweden, Ireland introduced specific plans to counter the likely
risk of discrimination against the new arrivals. Speecifically, it set out an “action plan’, the
National Action Plan Against Racism {2005-8), designed to address discrimination issues,
and concerns about the ‘cultural differences’. As far as welfare support arrangements are
concarned, Ireland did not introduce wide-ranging restrictions on access to bensfits.
However, like the UK, it directed restrictions at these who were economically inactive, and
an Irish variant on the habitual residence test was irrtmdu:::éd. As with the UK test,
considered in more detail in the analysis of Component 4 research, Ireland excludes those
without habitual residence, or who have become eccnomically inactive. The author's
comment was that this could prove to be as problematic as in the UK, particularly givan ‘the

shart-term nature of much of the work available'®.

Cross-Border Migration for Work: ILO & UN Norms

The author's commentary'

on ILO and UN measures that seek to regulate the conditions
on which migrant workers cross borders to take up work in host States was, of course,
relevant to the research on A8 and A2 workers and the conditions which they experienca.
This was the case both in terms of labour and wider ‘welfarg' conditions. The ILO's adopticn
of the Multilateral Framework on Labour Migrafion in 2008, coming so soon after the
accession of the A8 and AZ States, was arguably an important development, not least in the
context of the ILO's promotion of the ‘Decent Work' agenda, and recognition that the rights
under the framewoark should extend to all those in 'reguiar employment in host States. The
issue was particularly relevant, given the evidence provided by the TUC's Vulnerable Work

Commission, and case studies of exploitation of A8 workers following their arrival.

Similar considerations were pertinent to the discussion of Part lll of the UN Convention on
the Protection of the Rights of All Migrant Workers and thair Families 1990. Given the sase
with which A8 workers in the UK can fall foul of regulatory requirerments such as those in the
WRS schemie — a peint amply illustrated by the Zafewska case — the UN Conventiorn's
Teach’, encompassing all migrant workers and imespactive of their migration status, is

particularly relevant.

W Nk 4, podG.
B0 \Work 4, pp.250-254.
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‘Residence’ and Access to Support

EEA nationals have not, in general, been disadvantaged in comparison with UK natianals,
particularly if they are either economically active or can at least show a link with the labour
market, gained perhaps in previous periods of employment™ . The introduction of the
'habitual residence’ test in August 1994 by the Income-Related Benefit Schemes
(Miscellanecus Amendments) (No 3) Regulations 1984'® was intended to curb ‘benefit
tourism’. As noted by a report in 1996, the test could alse impact on UK nationals retuming

from employment abroad or stays with relatives™_ In

this case she or he could be required
to regain their ‘residence’ by serving out an ‘appreciable period of residence’, usually three
months, before they could be ineligible for means-tasted benefits like Income Support™. An
EEA naticnal and his or her family members, on the other hand, were immediately eligible
for henefits from the date of their arrival if they had a right of residence at that point and

retained it. EU-based 'residence’ was also reinforced by EC ‘equal treatment’ provisions.

UK nationals are still subject to the habitual residence test and the requirement to ‘regain’
their residence before they can claim means-tested banefits like 1S, However, the test now
only applies té them if they are coming to the UK from a country outside the EU, either for
the first time or following a period of residence abroad that has been long enough to affect
their UK ‘residence’. It does not apply to them if they have been working in another EU
country. This was the result of an ECJ ruling in Swaddling v Adjudication Officer’™.
Maintaining this feature of habitual residence requirements has besn helpful to the UK
government in a number of ways, since then, not least by demonstrating that the scheme is
not based, primarily, on nationality and applies to UK nationals — a point that featured in the
Patmainiece litigation (considered in the appraisal of Component 4 work later). Interestingly,
the Dutch government, when trying to introduce a similar feature in their ‘habitual residence’
rule in 2005 sought to argue that as the restriction would also impact on Dutch nationals it
was not "nationality’ based. In the Netherlands, unlike the UK, EEA nationals are excluded
from social assistance benefits for the first three months of their residence {something that is
permitted by Directive 2004/38.

" Restrictions on access to unemployment benefits by those without a link, incleding 3 requirement be comply with habitual
rasidence raquirements, were held in 2004 not b infringe EC equal traatment provigions if they operated independenthy of
nationality requiremnents; Cofling v Secretary of State for Work and Pensions Case S-108/2 [2004] 2 CHLR &, ECJ, ’

% =1 193471607, The measure was introducad against the advice of the Sucial Security Advisory Committes. See the Report
on the Income-Related Banefit Schemes (Mizcallanacus Amandments) (Mo 3) Regulations 12924, Social Sacurity Advisory
Committea (Stationery Ofice, 2004, Cm 26090

1 Ear commentary, see J Albesson {1968) Falfg the Test: CAR Clienis' Experience of the hebius! Residence Tesf in Social
Security, Mational Azsociatlon of Citlzens Advice Bureaws; snd M. Adler {1995} “The Habitual Residenc: Test A Critiesl
Analysis’ (1993 2(4} Journal of Social Secority Law 173-185.

" For a fuller amalysis of hapituzl residence, including leading cases lika Mosss v Chisf Adivdicatiorn Officer [1998] 1 WLR
1837, HL, see Puttick (2006), note 3, pp.292-293, For a commentary on earlier versions, sae adiions 1-3, starting in 1995

" [1999] ECR 1-1075; [1989] 2 FLR 184, EC.; lnid, p.293.
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In order to try to insulate the legislation from legal challenges based on equal treatment
requirements and Dutch anti-discrimination law, an attempt was made to extend the
exclusion to Dutch nationals for the same three months pericd when retumning to the
Netharlands. However, this change was not pursued after the threat of a legal challenge
based on Dutch constitutional requirements that protect Dutch nationals right to access State
welfare support without conditions; and the govemment in The Hague was then chliged to
give an undertaking that any changes would not bar out Dutch natianals. The ﬁonmssian
immediately raised doubts about the compatibility of Dutch domestic law with EU equal

treatment requirements’™

. Clearly, the governments of EU Member States like Holland can
be caught between two hard places: on the one hand the need for compliance their demestic
constitutional law while, on the cother, at EU eqgual treatment reguirements inhibiting

legislation anabling them to give precedenca to their own nationals.

For its part, the EU doegs not lay down any preference for EUJ nationals. The focus is an
requiring 'equal treatment’ for EU citizens who are residing in other EU States on the basis
of EU law'™ - at least while the EEA resident satisfisd EU-based conditions in its secondary
legislation, as explained by Lady Halg in her analysis of this in her Supreme Court judgment
in Patmainiece.  Intevestingly, it would appear to be possible for host States to withhald
social assistance from EEA nationals residing in their temitories i.r'i circumetances where thir_d

country nationals may be eligible for support received by their own nationals'™®,

The most problematic issue for EEA nationals residing in the UK is when they are {(or
become) econamically inactive. This may lose them their righi of residence and tharefore
their gateway to support from the host State. In some circumstances, once again, UK
naticnals who are economically inactive may also be affected — for example when trying to
assert residence rights for their non-EU speouses’™®.

" P. Minderhoud 2011} 'Direclive 2004/38 and Acvess o Social Assistance Benefits’, Journal of Social Securty Law 18(d)

153 at 157,

" Zes in padloular Diracthea 2004538, ait 24,

" Epr s part, EL Law doss not seem legislate to establish any kind of hlararchy or preferenca for EU nationals, for example
in relation to rasidents from countries outside the EU. Indeed, Thal said, the ECJ has at diffaranl dimes declined W hold that
there is anything in the Treatlss to pravant States withholding social assistance from EEA nationals rasiding in thair berritories in
cirsumstances where thivd country nationals may be aliglble for the same kind of support sought by their own nationals; see on
thls palt, Valsowras v Arbetsgemeinschaf (ARGE] Numberg 900 (C-22108) [2009] All ER. (EC) 747; [2009] ECR 1-4585;
2008] CEC 1024,

Z In MeCarthy v Secretary of State for the Home Department [2011] 3 CMLR 10, CUEU, Mrs McCarthy was unable ta invoke
free movement rights, but she was, in any case, aconomicslly inactive and dependent on UK benefits, and therefors unable to
assert EL)-basan residence and social nghts for her and her husband, as discusssed In Work 10, pp.281, 282,
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{iv} The Courts’ Response

As the author's research showed, although initial test cases were partially successful'™,
mest subsequent challenges made between 2004 and 2011 failed.™ Furthermare, the
sizeable numbers of entrants coming to the UK'" undoubtedly helped to shape judicial
attitudes - indeed, so much so that in 2007 Lord Justice Lloyd thought that the need for the
restrictions in the face of the risks posed by ‘benefit tourism' was so obwious that it ‘required

173 As already noted, the restrictions affected sizeable numbers of A8

no explicit justification
and A2 enfrants, and official statistics kept by the Home Office and other departments
{including the Department of Work and Pensions, and HM Revenue and Customs which
manages the tax credits system) indicate that a surprising level of applications for welfare
support failed. Specifically, as the author's discussion of the statistics noted, in the first four
years of the post-1*' May 2004 restrictions 76% of claims for tax-funded, income-related
benefits and tax credits were disallowed. This was explained, officially, by the claimants’

inability to satisfy the ‘right to reside’ and habitual residence test’™.

The fact that decision-makers in welfare agencies like the DWPF and HMRC have been able
to reject applications for support made by s¢ many claimants suggests that, for the most part,
those agencies have generally enjoyed a significant level of support from the courts and
tribunals, The author's examination of court decisions where claimants from A8 and A2
counfries have contested decisions shows that arguments that the restrictions are
incompatible with EU Law, or are sither discriminatory or disproportionate, have not had

much success in the courts.

The seven year period from 1% May 2004 until the controls on A8 entrants ended in 2011
was clearly influential in the development of |ater policies, including implementation in the
UK in 2006 of free movement measures in Directive 2004/38. This is evident from the fact
that expectations that claimants should be economically active as a pre-requisite to acquiring
and maintaining a right to reside after 2008 built on the policies underpinning the restrictions

" g7 v Secretary of Stale for Work and Pansions [2004] 3 CWMLR 11; Wark 1, p.110. On the central issue in that case,
howewver, Colling | accepted that nobwithstanding any discrmination invelved agsinst A8 workers on the basis of their
natienality, the rastrictions wara a pemmissiole means of combating bansfhs tourdsm, and wars ‘propotthonate’,

™ Tha restriclions snded in 2011; see the Accession (Imrnigration and Workar Reglstration) (Rewvogation, Savings and
Consequantial Provisions) Regulations 20117544, However, the govemment vas made it clear that they will be re-applisd when
the next State accedes to the EL (which 1s likety to be Turkey); see the Written Ministerial Statement on the Closure of the
WRS Scheme” (Home Office 10" March 2011} K ks posslble that, like Spain (sse nolte 1432). they may be m-applisd (for
example § unemployment risas much higher.

2 By 2008 the cumulative tatal rose to 932 000, with 995,000 initial applicatlons approved; Accession Momiforing Raport May
2004 -Sapt 2008 (Home Office/UK Border Agency et al, 2003).

T ahdirahman v Secretary of Staty for Work and Pensions [2007] 3 CMLR 37 citing Sedley L1 in R (Morvist v Wastminster City
Council (Mo 3 [2005] EWCA Civ 1184, discussed in Works § 8 (H-241}, and 10, p.234,

™ Accessfon Monfarng Report Way 2004-Sept 2008 {UK Border Agency &t al, 2008}, p.23, consldersd In Work 10, p.292.

W Arcession {Immigratien and YWeorker Registration) {Revocation, Savings & Consaguantial Provislons) Regulations 2011, 31
2011544,

6%




in 2004. This is revisited again in the discussiun. of research undertaken as part of
Component 4. This approach is also élear from later pronouncemeants, for example in 2007
when Home Cffice Ministers observed that new entrante from among cther migrant groups
should be expacted to ‘contribute’ more, and should help to meet the costs of their welfare
support. Although the Home Office accepts that migrants are ‘net fiscal contributors’ to the
economy’ ' it also believes that 'migrants can place transitional pressures on public
services’. This is the rationale for expecting them to contribute to meeting the costs of their
welfare'’”. More recently, the Coalition government has proposed to extend the period of
‘probation’ before spouses and partners can apply for settlement (from two to five years) to
facilitate integration; and for three years access to a number of non-contributory benefits
would be postponed. However, access to employment would be maintained, as would
gligibility for contributory benefits, on the basis that such rights are 'eamed’ by employment
and the payment of NI contributions®”®.

Expectations by the govermment that entrants ta the UK from the A8 countries should remain
aconomically active during their initial period of residence have been endorsed by the courts.

78 when it was

In general, legal challenges were resisted, even in 'hard' cases like Zalewska
made clear that the WRS requirements, and rationale behind them, merited support-.
Furthermoare, as the author's analysis of leading cases like Pafmafniece showed, the courts
maintained their resistance to permitting exceptions. Fortunately for the govemment, the
courts’ take on the matter was that whilst less favourable treatment of the kind expenienced
by Faimalniece and other A8 residents was discriminatory it was the kind of discrimination,

ie indirect, that was capable in law of ‘justification'®.

The EU GCommission, however, has taken a rather different approach than the courts on
aspects of the restrictions applied to A8 nationals. Indeed, it has charactensed some aspects
of the 'right to reside’ regime, and the treatment involved, as ‘discriminatory’.

1™ The Connomic & Flecal impact of Migration, Horme OfcaTWE, Oct 2007

T The Path to Cliizenship — Mext Steps in Reforming the immigration System (Home Office, Feb 2008), ch 5. More recent
Propeeale by the Coalition govemment in Farmity Migration: A Cansoftalion (LK Border Agency, 13 July 2011) are discussed in
the next section

™ Family Migration: A Consulation (UK Border Agancy, 13 July 2011}, Seclion 2, para 2.34.

78 Zalewska v Departmant for Soctal Dawvelopmant, noka 428,

1% az considerad in Works 9 and 10,
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{v) Component 3: Conclusions

As the research showed, having initially indicated its desire to free up cross-border
movement, the EU moved to a position which by the start of 2004 was one of permitting
Member States like the UK to impose significant limitations on access to welfare support.
The factors that informed this were complex. However, it was clear that this owed much to a
real fear in the UK that both the labour market and welfare systems could be 'swamped’ by
the new arrivals. This concern was well articulated by key bodies like the Local Government
Association and parficular authorities, as well as influential MPs, as the research for Wark 4
highlighted. The response of the government to the domestic pressures that built up in the
Spring that year — a process charted in detail in Work 4 — was that by 1% May 2004 a number
of tough restrictions were in place. These made it clear that the anly terms on which access
to support from social assistance systems like Inceme Support and other means-tested
benesfits could be accessed was that there should be a visible ‘contribution’ by claimants to
the country’s [abour and skills needs. That coniribution should not only come from gainful
employment, it should come frem employment that complied with WRS registration

requirements.

Unfortunately, in contrast with the preparations made by Sweden and, to a lesser axtent,
Ireland, little was done to address the likely risks of exploitative employment conditions. Nor
did the scheme appear to deal adequately with the impact of atypical cases where the
tdemands of the WRS could impact adversely on the welfare needs of new armivals — a point
highlighted by Zalewska. Claimants could find themselves caught between two hard places:
exclusion from the State benefiis and other support systems enjoyed by workers in the
mainstream of employment conditions, and poor in-work and out-of-work welfare conditions.
Indeed, the phrase ‘welfare at work’ started to be coined at this time in the context of
shortcomings in the working conditions of groups like casuals and agency workers, many of
whom were drawn from the ranks of AB and A2 nationals after May 2004™'. The research
undertaken by the author which examined the different aﬁpmaches taken by Sweden
showed a conscious atternpt at legislative and administrative levels to avoid this problem,
and the start of a labour market of ‘two teams'.

The WTR restrictions, as considered by the work in this component, led to a number of ‘hard'
casas and results. Zafewska was the leading case in this respect. As the analysis showed,

! The TUC's Commisslon on Vulnerable Employmant report Hard Work, Hidden Lives (20080, note 152, identified a sighificant
numbear of casa studies of Accession Stale EEA nationals eaming below the MR, axceading the WTR waekly hours limit
rowtingly, or werking at well under the prevailing conditiens in the sector in which they found themselves; see also R. Painter
and K_ Puttick (2008) Emmayma! Rights, ch.22.
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the claimant had, in fact, satisfied the main legislatiﬁe objective behind the WRS schame
which was to ensure that new arrivals from A8 States obtained gainful employment, worked
for 12 months, and thereby contributed to the economy. In doing so, this would show that
they had reciprocated for any support the r:c:-h'umunity then gave them. Nevertheless, despite
substantial compliance, the majority of the court was still prepared to har Ewa Zalewska out
of welfare support on the basis that she had not complied with the registration renewal part
of the scheme. This was clearly one of the less important, indeed technical’, aspects of the
scheme, but which the Lords congidered sufficiently important to merit strict compliance. The
fact that her welfare needs arose from a particularly dark and viclent history of damestic
violence, and those circumstances may have played a part in her inability to comply with the
WRS requirements, did not assist her or her daughter. Furthermore, the majority were
clearly unwiliing to allow 'propertionality’ and discrimination considerations to make any in-
roads into the courts' tough stance on the need for compliance. Clearly, this was a position
that was entirely consistent with decisions in the Court of Appeal like Kaczmaraek This
identified a need for ‘open textured’ rules that can provide certainty and consistency rather
than an approach based on a consideration of appeals on a case-by-case basis.

A key conclusion at the end of this phase of the programme was that much of the discourse
around the need for EEA nationals to be ‘economically active', rather than simply
demonstrating the characteristics of *secial integration’, has been a judicial discourse'™. As
one of the pervasive themes in this thesis, it was clear that expectations of economic
infegration started to crystallise in 2004 when contrels ¢n access to support by A8 and A2
nationals were initiated. As the research for Works 6-10 then showed, this continued to be
an important driver for the policies underpinning the post-2006 UK regime, including
measures implementing the frea movement provisions of Directive 2004/38. This is now
considered in the commentary in this Critical Appraisal of Component 4 wark. This also
highlights how the courts continued to be supportive of most of the government's objectives.

"2 A point highlighted 2t all stages of the Falmaizce case study: =ee, in particular, though, tha ocbeervations of Masas LJ in
hiz cangluding ramarks in his Court of Appeal judgmant, as conidersd in Wvks 2and 10.
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Component 4

UK Implementation of Directive 2004/38
{i} Introduction

This component considered the UK's implementation, from 2006 onwards, of the free
movament and social righis of EEA nationals and their family members in Directive 2004/38.
Much of the research focus was on analysing the courts’ role in determining the scope of
restrictions imposed by the UK regima. A key question concerned the extent to which the
courte helped the govermment fo secure its objectives in the period after 2008 when the
scheme came under significant pressure in cases coming before the courts. The restrictions
plainly sought to maintain the govemment’s expectation that EEA nationals should generally
ke ‘economically active' or self-sufficient. These have been the principal reguirements
needed to satisfy ‘right io reside’ requirements and thereby qualify for assistance from the
means-tested benefits system (at least pending the acquisition of 'permanent residence’,

normally after five years lawful residence)'®.

This part of the research programme also examined ‘family’ aspects, including the difficulties
spouses and other family members can experience in acquiring and retaining residence
rights in order foc satisfy conditions on access to welfare support. This necessitated
consideration of the UK courts’ treatment of proportionality and discrimination requirements
— a task undentaken, for the most part, in the last two years of the research programme.

Implementationr: The Government & Courts’ Rolfe A ceniral thesis of tha authors work
has heen that implementation of free movement-related rights in the UK has been taking
place at hwo levels. First, the governmant was responsible for tha design of the scheme in
the Immigration (European Economic Area) Regulations 2006'® (2006 Regulations’), as
well as the content of the social security legislation that then mapped on to the 2008
Reguiations, namely the Social Security (Persons from Abroad) Regulations Amendment
Regulations 2008™. The changes sought to ensure that eligibility for means-tested benefits
assistance depended on satisfying ‘habitually residence’ requirements — something which by
2006 also necessitated acquisition of the right to reside’. Essentially, this requirsd a claimant
to be a 'qualified person’. ie a ‘worker', ‘self-employed person’, or "=elf-sufficient” and to

" At which point access to support becomes uncanditional: somathing which mey be far from easy, particulary for those who
may nat ba (or hava bean} aconomically active, as considered in Wbk 10

™ 21 20D6M003. :

Y51 20061026,
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maintain that status. As the research showed, this .l:ould be problematic for groups who
might have been in employmeant but who could not ratain ‘worker' status for a number of
reasons, including the way tha retention provisions were narrowly drawn. Retention Euuld
also be difficult in the “family’ cantext, for example for spouses of EEA nationals wha left their
employment and the country, as in the fbrahim case'™

Furthermore, the process was far from complete, even by 2006. Further changes have
continued to impact on other areas of the social welfare system, including social housing. An
example has been the rastrictions aimed at barring out economically inactive EEA nationals
from rights under the homelessness legislation".

At a second level, implementation has also been dependent on the courts. At the heart of
this part of the pracess has been the counts’ role in inferpreting and applying the law, and in

some cases filling lacunae'™

set by the legislative scheme, and setting the paramesters of
entitlement when these are unclear. An example has been the need to clarify the limits of
claimants” ability to invoke EU Treaty provisions on free movement, and to address
arguments that in some cases it may be sufficient for an unemplayed claimant te found a
right of residence on evidence of 'social integration’ and ‘proportionality’, and without
satisfying the requirements of the national schema. The decizion of the Court of Appeal in
Kaczmarek'™ rajecting such arguments was considered in Works 8 and 10. Although the
decision itself clarified a number of important points about the acquisition of residence rights
and their retention, it alse highlighted the important role played by the courts in completing

the leqislative process.

The Courts & Free Movement Social Rights: Law-Makers? The idea of courts as Taw-

makers’ — a reality recognised by a number of authoritative tracts on the subject’ - i

2
particularly relevant in the context of EU law. This is an area of Public Law where it has been
necessary for the UK courts to ensure that decisions of the Court of Justice of the Eurcpean

Union (the CJEU, formerly the European Court of Justice) ars properly implemented. On

" Harrow Lowcon Borotgh Counclt v Toratifm (Secratary of State for e Home Department infervening) (20101 2 CHMLR 51
gﬂas& C-310/08), EC (Grand Chamber), discussed inWorks 5, §, and 3.

" For example, tha Housing Act 1996 was amended, with effact fram 2™ March 2008, by tha Housing and Regeneration Act
2008, Schedule 15, and EEA nationals who are not students or workers [and tharafore within the definition of 3 ‘qualified
person’ under the 2008 Regulations, ks @ ‘restricted parson’ under 5.184(7) of the 1996 Act. As held in Lekpo-Bozua v Hackney
LAC [2010] HLR 46, Court of Appeal (discussad in Work. 10, pp. 281, 282) this means that a local authority duby was nat a Tulf
duty but only the 'lesser duly under =193 {TAR) of the Act Tha concapt of ‘reslding legally’ in the Citlzens Ditectlve was taken
to mean living in accordance with the conditions lald down by EU Law; and just bacausa an econemically inactive EEA natlonal
residing in the UK had not been resncvid did nat mean that she had ceased to be 'subject to immigraticn control® and unabie to
asgert a right bo assistancs).
™ [aga R (15} 4-08 {31 October 2007), Judge Rowland, discussed in Work 10, p.254,

1% yaramanak v Secrefary of State for Work and Pensions [2009] 2 CMLR 3, CA,
™ 2o, for example, A Barak (1080) Judiolsl Oiscrefion, and Lord Reid (1972} 'The Judgs as Law Maker, Jeumal of tha
Society of Publlc Teachers of Law, p 22, .
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several occasicns it has been clear that the legislation and UK court decisions (and
implementing legislation} have heen out of kilter with CJELU decisions, This was illustrated
when provisions in the 2006 Regulations had to be re-worked' in the aftermath of the
Metock judament’. This was essential in order to bring UK law into line with EU Law after
the ECJ's decision, and to remove raquiremnents about prior residence in other EU States as
a condition of take-up of residence rights by family members. The difficulties for the UK
scheme's operation, and the courts, have also been challenging for ancther reason, namely
the need to have regard to formal guidance from the EU Commissicn. Typically, important
guidance is given in the form of guidance on transpesition of directives; or when the
Commission formally brings to the attention of Member States' governments concerns that
domestic legislation may be incompatible with EU law'™. In the latter respect, the UK
government received a clear signal from the Commission that it regards aspects of the right
to reside’ scheme as unlawful and discriminatory’™. 'Guidance’ also takes the form of less
demanding suggestions to govemments about measures that can be taken to ensure that
national administrative procasses are compatible with what the Commission expects. In this
regard, the Commission has been paricularly active with regard to adjudication processes,
including the implementation of procedural steps needed to ensure that States” border and
welfare agencies reach decisions that are ‘proportionate’. It issued an important
‘communication’ and guidance on this in 2009, as discussed in Work 10", This was a
development which, as the author suggested, may reguire tha UK to reconsider its approach
to the deployment of proportionality requirements before removing a claimant's right to

reside’™.

The ‘Right to Reside’ & Govarnment Objeclives

Givan that the government’s key objective in introducing the ‘right to reside’ scheme in 2006
has been to try to ensure that EEA entrants should he economically active, and independent
of the State welfare systern whenever possible, to what extent have the courts been
supportive of that position? The question is an important one, not least because it has been
suggested by some commentatars that the rights linked to EU citizenship and art 20 on free

"™ | mmigratien (Eurcpean Econgmic Area) (Amendrment) Regulations 2011, S1 201141247, reg 2(2)-14).

"8 stejock and Others v Mintater for Justics, Equality and Law Reform, trefand [2008] Case S-127/08, ECJ, Grand Chamber,

" Iy s role as custadian of the Community’s laws, the Commission ls smpewerad to provida States with a ‘reasoned aplnlen'
when it considars it has not fulfilled its obligations undar the Treatles (TFEL, art 226} a process that may be follewed, by
anforcamant action.

“ EU Commission Mobice |IFMO/M418 Free Mowement of Workers: Commission Requesls UK to End Discriminafion on offler
fationais’ Right bo Reside as Workors (Brussals: 28% October 201 0); Waork 10, pp.251, 202,

% B286, Soo tha ‘Communlcation from the Commission to the Eyropesn Parliament and the Coundl on Guldanss for tha
Bettar Transposition and Application of Directive 200¢33/EC on tha Right of Citizans of tha Union and their Family Mambers fo
Mawe and Reside Freely within the Temitory of the Member States', Brussels 2.7.09 COM {Z008) 313 Final, Section 2.3,
discussed in Wark 10, pp.236, 287,

" |ald, p28T
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movameant can be expectad to increasingly ‘detach’ frﬁrn the exercise of economic rights — a
proposition for which there is some authority, albeit limited, from European Court of Justice
judgments'. There are also interesting discourses suggesting that as the idea of ‘Europe’
and European ‘solidanty’ gain momentum, Member States' control over access to theair
welfare systems may, in time, diminish in favour of a developing EU 'welfare law and
policy’’™. In anticipation of an end game to this, some commentators have indicated that
they expect to see greater ‘de-territorialization’ of national welfare systems'®.

An alternative discourse is that far from relaxing requirements based on labour market
attachment, and expectations of migrants' contribution, reciprocity’, and ‘paying their way'
{key themes of Work 10), Member States like the UK may, in fact, be going in an entirely
opposite direction. Furthermore, commentators in other European jurisdictions have not only
been identifying this tendency at the Member State level, they also perceive a 'trénd’ towards
requiring migrants to eam their legal status, rights and inclusion in host Member States as
an idea that has been ‘taking root' at the EU level®™ . In considering the operation of barriers
to support operating under the UK's scheme for implementing Directive 200438, the
development since 2006 of what has been referred to as ‘economic integration’ requirements
was addressed as part of the evaluation of the operation of post-2006 reatrictions.

{il) Holding the Line? The ‘Right to Reside; ‘Economic Integration” & the Courts

Flainly, there have been a number of problematic features to the UK's scheme of
implementation. The main uncertainty relates to the idea that a claimant may be physically
residing in the UK quite lawfully in immigration control terms, and yet nof have the requisite
‘residence’ status for the purpose of accessing mainstream welfare benefits like Income
Support and Pension Credit on the same basis as UK nationals. Given that EEA claimants,
are exercising a right of residence in accordance with EU Trealy provisions, their apparent
ability to invoke EU anti-discrimination provisians, added a furthar dimansion fo this. What
was unclear, however was whether it was possible to rely directly on EU legisiation in that
way. This was one of the key issues for the Court of Appeal in Abdirafiman in 2007.

" G Clayton (2010) fnigrafion and Aswium Law,, p.174. The cases referred bo are Greelczyk v Centre Fublic oAide Socfals
d'Dtfgntes Lotuvain fa Mewve (C-184/09) [2002] 1 CMLR 19, ECJ; and Saumtbesd v Secretary of Sfafe for the Home Cepartmsnf
Eas& C-413/08) [2002] 3 CWMLR 22, ECL

G. De Blrca (2005) EU Law and the Welfare State: Ih Search of Solidardy, ch. 1.

Ibid, ch. 1 and other contributing authors' analysis of deyelopments in European solidanty. See, for example, Maurizio
Femara's [nteresting chaptar in which he describes a process of ‘de-coupling' of secdal rights from national citizenship, and the
radual construction of an ‘EU space’ for European social citizanship.

The trand towards expecting migaants W sarn their legal statug, rghts and inclusion in host Member States by having to
meet integration conditions 15 plainly not just a UK phenomenaon, it seems, and it has akko been ‘taking root’ at the EU level
accarding to thres commentators writing in 2008; =es8 D. Kostakopoulou, 5, Carrera & M. Jesse (2009) 'Doing and Desenving:
Competing Frames of Integration in the EW' ich.8) in E. Guild, K. Groanendilk, S, Carrera (Ede) (2008) haraf Libaral States:
immvigration, Citizenshio amd intagratka in Hae ELF
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Abdirahman Scon after the 2008 Regulations were snacted the issue of whether an EEA
claimant could rely directly on EU legislation to assert a right of residence (and therafore
access to UK welfare support without having to comply with the UK's right to reside
requirerments) came to the fore in the Abdirahman case®!. That case provided strong
support for the right to reside scheme, making it clear that even if EEA nationals are lawfully
present in the UK, unless they can also satisfy the requirement under the 2006 Regulations
to be a ‘qualified person’, and thereby acquire a nght te reside, they could still be barred out
of support from benefits like Income Supportt and Pension Credit. As the author's
commentary”™~ explained, the Court of Appeal did nof rule out the possibility that a claimant
could, in appropriate cases, acquire a night of residence directly from Directive 2004/38 (or,
indeed, from the EU Treaty itself). However, this was not the case where a claimant was
subject to the limitations and conditions on take up of free movement rights. The key
lirmitation was the need for claimants not to risk becoming a burden on the host State’s social
assistance system. This was a requirement that the UK system had carefully and very
explicitly embedded into domestic requirements in 2006. The court cancluded that this was
within the scope of Directive 90/364 {now Directive 2004/38), and it rejected the appeals.

Doubts remained, however, particularly among a number of immigration practitioners and
commentators™, It was not until four years later that the main features of the UK scheme,
including itz distinction between ‘mere presence’ and 'habitual residence’, received

‘authoritative endorsement from the Supreme Court in Pafmafniece™. Essentially, the case

was about whether the UK’s scheme could be reconciled with EU law, and whether it could
ar out economically inactive claimants without infringing the EU's bar on disciminatory
treatment. In the event, as the analysis of the judgment in Works 9 and 70 showed,
Baroness Hale and the other judges of the Supreme Court {with one dissenting voice on the
issue of Yjustification' of the discrimination inherent in the restrictions) were supportive of the
right to reside scheme. They were clear that ECJ case-law, including cases like Trojani *°,
enabled host States to bar out economically inactive claimants out of suppart.

™ Abdirafuman v Secratary of State for Work and Pensions [2007] 3 CMLR 37, CA.

™ \Works 5 p.6); 8, at H241; and 70, pp.283, 284, The dislinction mads by the Court of Appeal batwesan ‘presence’ and
‘rezidence’ for the purpases of the requirementz was approved by Baronass Hale in Pafmalniece, as discussed n Work 10 at
Pp.290, 2. She did not find anything in European cases like Tryand o suggest that ‘mere presenca, without any right to
reside in the host country, was sufficlant’,

2|t was arguad, for gxample, that the court should not have so readily diskinguished cases like Marfinez Sala v Freisiast
Baysm (Casa C-RR/08) [1998] ECR 1-26%1, and Azumbast (on the bagls that tha claimants In those cases were economically
active); and that the court should have looked more closely at the scope for invoking non-discrirmination provishons inthe Treaty
as a basis for establishing residence rights. Then: was ako a view that the dacision ran counter to the ECJ's wling in Coliins v
Secretary of Slate for Wk amd Pensions (G138/02) [2006] OB 145, EC.); see, in particular, Macdonald and Toal, note 22
Saction 13.24, p.ag1.

M ootmalniece v Sscratary of Stale for Work and Pensions [2011] 1 WLR 783, UKSGC.

"5 Trojant v Centre Public oAfde Socfale de Brmelas C-456/02 [2004] ECR 1-7573; [2004] All ER {EC) 1065, EC.),
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Residence & ‘Ret&nﬁdn‘ Issues In the research.that examined the operation of the
statutory scheme, including the three ‘phases’ of residence provided for in the Directive and
the 2008 Regulations, the analysis touched on a number of other complex and contenticus
areas of the UK scheme. These included the difficulties assaciated with retention of the right
to reside, not least for a number of vulnerable claimant groups. These included groups like
single parents and carers, as highlighted by cases like Maryam Mohamed™ and St Pri®™ .
Carers are a group which, as the research highlighted, benefited considerably from landmark
decisions of the Commissioners (now the Upper Tribunal). In the important case of R {IS) 4-
09 (31 October 2007), discussed in Works 5 and 10, the French wife of a Cameroonian
claimant was obliged to give up her employment in order to care for her sick husband. By
doing so she became, of course, economically inactive. Unfortunately, however, this was a
scenario that was not explicitly catered for, either in Directive 2004f38 or in the 2006
Regulations. The claimant, who derived his right to reside from his Franch wife's residence
status, was therefore adjudged to lack the necessary residence right to make a claim for
Income Support. Despite this, Judge Rowland was able to invoke the precedent of
Baumbasf, coupled with a combination of proportionality and ECHR article 8 considerations,
to treat the wife as retaining a right to reside. In his judgment, he said that ‘to put financial
pressure on a couple to leave the UK because the wife needed temporarily to cease work to
care for her husband was noi consistent with a ‘due regard for family life and dignity’.

Despite such judicial interventions, as Judge Rowland himself noted, the case must be
regarded as exceptional, Furthermare, later cases showed how such interventions are not
possible where it is evident that the EU has purposefully declined to include claimant groups
like pregnant women who have left the labour market and claimed support on the basis that
they are a group that shoufd have been catered for. In St Prix, a French national who had
been working in the UK until six months into her pregnancy ceased teaching work. As the
author's commentary sugaested, it was surprising that at 7 of the Directive does not
expressly provide for the retention of ‘worker' status by pregnant workers. In principle, this
might well have been a comparable situation to that addressed by Judge Rowland in Case R
{IS} 4-09. However, two factors were against her. First, there was a clear precedent in the
Dias casa astablishing that if a claimant does not come within one of the groups provided far
by the retention provisions in art 7(3){a}-(d) she thereupon ceases to be a 'worker'. The ECJ
was clearly not prepared te extend the provisions in order to bring pregnant women within
the scope of the provisions enabling them to be treated as suffering from an iliness or
temporary incapacity. Nor was the court in St Prix prepared to treat her as a ‘worker on

22 g (Maryam Mobamad] v Hapow LRC [2006] HLR 18; discussed bn Work 5, p.&.
2 12010] UKUT 131 (AACH Judge Ward; [2011] EWCA Giv 806, CA.
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matemity leave — something that would have brought her within the scope of Regulation
1612/68 art 7. Second, it closed off any opportunity for invoking discrimination arguments as
a basis for retention by pointing out that if there was any discrimination, then it was indirect
diascrimination rather than direct discrimination. Faollowing the Supreme Court's judgment in
Patmalniece this could be ‘justified’. Finally, it was clear from the traveux preparatoires that
the EU had chosen to omit pregnant workers from the scope of the retention provisions.

{iii} The ‘Family' Dimension

A kay slement in the EU free mavement rights, and in the operation of Directive 2004/38 has
been the right of residence conferred on family members of EEA nationals. As discussed in
Works 5 and 6, the right exdends to spouses and other family members who are not
themselves EEA nationals. For that reason it is a significant strand of the family migration
‘route’ in to the UK, and into the EU in general. Ahead of the Family Weffare and Migration
workshop for lawyers and advisers in April 2009°™ at which the author was one of the threa
main speakers {the others were Judge Mark Rowland of the Upper Tribunal and Richard
Drabble QOC), the editor of The Adviser commissionad the author to wnte an article on family
and family members’ rights to reside, access support, and wor'l-: in the UK. The chosen
theme focusad on the ‘precarious’ nature of the family member's nght fo reside, and
therefore eligibility for State welfare support. As the research highlighted, the reasons for
that precariousness are clear. As with other beneficiaries of free movement, access to
suppoit depends on a right of residence bsing maintained — and that, in turn, may depend
on the EEA spouse retaining his {or her) right to reside. Furithermore, the right to reside
depends on the EEA naticnal and his or her family and dependants not becoming ‘an
unraasonable burden’ on the host State's social assistance. Baoth family and extendead family
members' residence rights, and therefore rights to benefits generally, depend on residence
rights being maintained. If they are lost by the EEA national, they will ganerally be lost by the
family member as well unless she or he can demonstrate eligibility under one of the various,
nammowly defined heads of ‘retention’ in the Directiver and the 2006 Regulations. For spouses
and family members who are EEA nationals the impact is less sericus than it is for family
members who are third country nationals. The reasen for this is that EEA nationals are able
to maintain, as of right, the ability to reside in the host State as part of their wider free
movemesnt’ rights as EU citizens. However, the expectation that they should be economically
active or self-sufficient as a condition of eligibility for the host State’s benefits will generally

8 30M April 2005, Ashlay Conferanca Centra, Staffordshire University. This was part of tha "Wark & Welfare® bi-annual series of
confarancas for advisers, was arganized in collaberaton with Ciizens Advice, the Ghild Poverty Action Group, TUG, Law
Centres Federation, Disahility Alliance, and other law and advice arganisatons,
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continue to apply). For the third country national, in cornparisen, the pesition is more tenuous.
If the retention provisions in reg 10 of the 2006 Regulations are not applicable then an
altemnative basis for retention {or else a new basis for ‘residence’) is needed. This is
essential if the person is to maintain the right to go on living in the host State and for the
purposes of accessing support.

This consideration necessitated analysis of the alternative ground for retention provided by
the {brahim case™. This was where spouses who are unable to bring themselves within the
scope of the retention provisions in Direclive 2004/38, for example on the basis of the EEA
nationai's death or departure from the country {or as a result of divorce), may nevertheless
be able to assert a derved right of residence. This is helped by the provisions of Regulation
1612/68 article 12 which enable children of EEA nationals who are employed, or have been
employed, in the host State to be admitted to the State’'s education sysiemn, and then to
complete their studies. If the child commenced education while the parent was employed
then, as the child's primary carer, that parent derives a right of residence to enable the child
to he looked after while she or he completes their education in the host State. At the time
that Work 6 was published the result of the ECJ's decision in fbrafim was still not known. A
similar consideration applied to the analysis of Teixeira®™". That was a case raising similar
issues. It was considered by the ECJ at the same time as /brahim, but featured a parent who
was an EEA national. A commentary on the result was provided in Work & Among the
intriguing aspects to /brahim was the point that it was nof only possible for a non-EU national
to acquire and maintain a derived right of residence on this basis, it was possibie to do so
without being “self-sufficient’ {paras 58, 59 of the judgment). As the commentary in Work 10
noted, the parent's right of residence in such circumstances is now reinforced by ECHR
article 8 considerations. This was a further factor in ensuring that, as the court observed, ‘the
integration of the family, once installed, should be on the ‘best possible terms’, and without
being restricted by the requirements for self-sufficiency in art 7 of Directive 2004/38.

EU Citizenship: A ‘New Generation’ of Derved Residence Righis? As the research for
showed, art 20 of the TFEU has been construed in Zambrano as precluding national
measures such as the removal of TCN parents if this jeopardizes the residence of children

¥ Harow Lomton Borough Councll v forafim {Secretary of State for the Hame Dapartrient intervening) [2011]] 2 CNLR 51
{Case C-2104/06), ECJ {Grand Ghamber).

Teixeira v Lampeth London Sovough Councll {Secrefary of State for fhe Hove Depanmsnt Jnbervaning) (Gasa C-480Mm8)
[2010] 2 CMLR 50, ECJ (Grand Chamber).
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who are EU nationals. It also precludes measures such as the refusal of a work permit to the

parent if this means he will have insufficient resources to provide for his family *"’

Divorce, Residence Rights & Access 1o Support

A further aspect to the difficulties that the right to reside system can pose for some groups is
highlighted by the position of spouses and thair children in situations where, having divorced,
th;a},r may nevertheless be ineligible for residence rights — and thersfore support from the
State welfare system. The position of victims of domestic violence was cansidered in Work 8,
with reference to Lecal Authority Social Services practice and case studies like Khan*™.
However, the preblems for this particularly vulnerable group do not stop there.

Changes intreduced when Directive 2004/38 was enacted undoubtedly improved the
position of spouses of EEA nationals, particulady if they wers non-EEA nationals. In
particular, before those changes most non-EEA spouses did not have the right to remain in
the host State following events like separation and divorce, or the departure from the host
State of their spouse. Similar problems could face non-EEA spouses following the death of
the spouse from whom their ight of residence 'derived’. Despite the improvements made by
the Directixfe, and now reﬂracted. in the provisions implemented by the 2006 Regulaiions
2006, primarily in reg 10, there can still be significant problems. In practice, as the research
for Work 7 showed, it may not be possible for a spouse who divorces (or is divorced), for
example in the one year 'reception’ phase following arrival in the UK, to mest the conditions
for retention. Specifically, the scheme looks to such claimants to have resided with the
spouse for at least a year. Without eligibility for such retention spouses are liable to become
subject to immigration control, and therefore face restrictions on access to welfare support.
This includes eligibility for assistance from local authority social services, as highlighted in
the Khan case referred to. As the research indicated, there are a number of particularly
vulnerable groups such as spouses and children affected by unilateral divorce who are
adversely affected by the limitations on retention in reg 10 of the 2008 Regulations. This
linked to other problems, as the research for Work 7 showed. These included the UK’s delay
in implementing Protocol 7, atticle 5 of the ECHR, a measure that stipulates that "Spouses
shall enjoy equality of rights and responsibilities of a private law character between them,
and in their relations with their children, during marriage and in the event of its dissolution').

M Fambrano v Office National de 'Emplof (Onellf), nota 84, Plalnly this adds & "new dimension’ to derived rights be residencs
and support, 85 obsarvad [n Wiwk 8, para H402.4. The court reasonad that such ‘refusals’ would lead to & shtuathon where thosa
childran would have to lsawve the taritory of the Union in order to accompany thair parants.

2 Owiordshire Counly Counck v R (Khan) and Office of ie Depuly Prime Minisfer [2004] HLR 41, CA,
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The UK's ratification and implementation of this provision weuld undoubtedly help to protect
the rights of divorcing parties; and it would also ensure that the welfare of spouses and
children on divorce could be brought more effectively into mainstream, court-based divorce
proceedings, In this regard, the position would he aligned to that of other EL States including
France where recognition of overseas unilateral divorce can be withheld, particularly in
cases where the procedural rights of the other spouse have been breached, and there is a
therefcre an increased risk that the divorced spouse’s needs (and these of her children)
would have to be met by State welfare provision. > The problem for the claimants
considered in this part of the project was that having been affected by the effects of
unilateral divorce, and in ways that meant they were not assisted by welfare provision at a
private law level, they faced some insurmountable batriers to State welfare provision. In
particular, their inability to retain a right to reside following divorce in the early stages of thair
mariage, divorcees {as a result of the requirements of reg 10) meant that they were also
barred out of support from the State. Support for the post-divorce, reconstituted family at the
private lavel iz also currently hampered in recognition cases by thé poor provision madgle in
the Matrimonial and Family Procesdings Act 1984, Part |ll for those affected by divorces
abroad and atypical divorce procedures. However, as the discussion in Work 7 showed,
there are a number of positive developments that are stariing to assist the pesition. This has
included moves towards the adoption of new arrangements {including 'support’ features) as
part of a new lslamic Marriage Contraci (pp 82 et seq, Work 7).

{iv} Proportionality and Discrimination
Proportionality

Althaugh 'proportionality’ is & well established principle in European Law, it was not well
known in the UK legal system until Lord Diplock put it on the map in 1984. He refarred to it in
the CCSU/ case®™ as a new, but still developing, ground of judicial review for contesting the
validity of governmental actions. Deployment of the principle enjoyed sorre success in the
Falewska case, as considered in the discussion of YWRS restrictions in the Component 3
research. Two of the five judges in the House of Lords in that case — Lord Neuberger and
Baroness Hale - were prepared to allow Eva Zalewska's appeal on the basis that she had
not complied with the strict requirements of the scheme was manifestly unfair. This was
particularly the case, in their view, given that she had in fact been employed for 12 months in

M gee Gilles Cunibedi (2008} “The Recognltion of Fareign Judgments Lacking Ressons in Eurcpe: Access bo Justica, Forsign
Court Avaidance and Efflclancy’, Inemational & Camparative Law Quarterly [2008) 57, 25-52.
W Cauncil for Civil Senvice Limions (CCSL) v Minister for e Civil Service [18R5] AC 374, Housa of Lards.
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the UK labour market and the scheme was primarily designed to facilitate monitoring of the
operation of the labour market in the period after 1* May 2004. To that extent the dissenting
minority were plainly ready to accept that the legislaiive schema’s requirements had largely
been complied with by a claimant who had satisfied the primary pre-condition of the
‘conditioning’ process, which was that she had been economically active throughout most of
her residence in Northemn Ireland. This was nof the view of the majority, however. In a 3:2
judgment the prevailing view, led by Lerd Hope, was that under the A8 transitional controls it
was legilimate for the UK to derogate from the Treaty of Actession by reguiring A8 nationals
to work for an authorised employer, and to do so for an unintermupted pericd of 12 months
before they could be eligible for benefits like Income Support. It was apparent that
proportionality, as a requirement of Communiy law, was less significant in the context of
national law requirements. In any case, argued counsel for the govemment, if the controls
were axpected to satisfy proportionality requirements the government’s position was that the
legislation performed a ‘legitimate aim' and was proportionate in the ways that it achieved its

aims.

The decision of the House of Lords in Zalewska was clearly informed and shaped by
decisions of Commissioner Rowland in cases in which claimants had been employed for a
year but without satisfying WRS registration rules. This infarmed the court's acceptance of
the government's position and the rationale for the A8 controls®®. The Lords considered that
the WRS requirements were a ‘rafional’ way of imposing pressure on workers to register
thair employment ‘whan taking advantage of the righte afforded to them to enter the United
Kingdom's labour market', even though they came at a 'cost' to claimants and could result in
‘hard cases'. As the author's research showed, later and newer strands of proportionality
such as regression’ have been met with similar responses, and have for the most pari been
accepted by the cours. This was evident, for example, in Miskowic in which ‘regression’ was

put forward but rejected®'®,

The author's research inta the operation of proportionality reguirements, and their impact on
the support regime, continued in a number of other directions. As the Kaczmarek case”"’
has shown, the courts have largely rejected the use of proportionality principles as a means
of founding a right of residence, even where there are indications that claimants have met
social integration criteria. They have done so, essentially, on the basis that perieds of time of
lass than five years residence and employment in the UK fall short of the standard set by the

2 e Lord Hope's approval of Judge Rowland's analysis in Cases CIS/M233/2006, CISMBO2007, CISATOHORO0T, and
CIS/T7E/2007, 12 March 2008 at p.2619 of the WLR judgment

218 pfickowic v Secretary of Stale for Wor and Penwiona [2011] 2 CMLR 20, CA, discussed in Wark 10, p236.

7 Waczetarek v Sevretary of State for Wik and Pansions [2008] 2 GMLR 3, GA,
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Directive before access to assistance from the benef;ts system becomes unconditional. As
the results of research into this aspect of proportionality showed, the courts are generally
against what the lead judgment in Kaczmarek described as an ‘open textured' approach to
construing the legislation, preferring instead the certainty of requiring claimants to satisfy the
core requirement of the UK scheme. This is that pending the acquisition of permanent
residence they should be economically active, and either remain so or satisfy the other
‘routes’ to the acquisition of a right to reside, based on ‘qualified person' status or self-
sufficiency. The analysis in Work & highlighted the point that in Kaczmarek the court plainly
considared that 'social integration’ arguments, based on the claimant’s UK residence for
three years (first as a student, and then as a worker in a care home), were not sufficient to
side-step the UK scheme's requirements and invoke a right of residencs based on the
Treaty. In rejecting the 'social integration' route te the acquisition of a right to reside the
gourts have plainly utilised the five year requirement for permanent residence as a ‘measurg’
for gauging ‘the parameters of proporlionality'. This position, as the discussion of
‘discrimination’ requirements that follows highlights, was reinforced by the views of the
maijority of the Supreme Court in Patmalniece™.

The EU Cormmission’s ‘Guidance’ n the aftermath of Kaczmarek, as the author indicated
in the commentary in Wark 10, the EU Commigsion has clearly had concermns about the
processes that Member States follow when withholding or removing a right of residence, anad
in refusing assistance to groups like unemployed EEA nationals. For that reason, as the
research showed, the Commission’s 'guidance’ since 2009 has been important in sefting out
procedures for ensuring that decision-making is in accord with what Directive 2004/38
envisages and requires. Among other congiderations, this necessifates asdequate
consideration of the circumstances in which claimants look to the Stafe’s social assistance
systems for supporl. Factors for consideration include the duration of benefits support, the
level of connection’ the claimant has with the hest community (clearly a reference to the
importance of social integration criteria rather just economiic integration as the UK schame

and courts have favoured), and the amount of aid given.

Finally, the guidance reminds States that it is only a when a claimant has actually received
suppart that a decision should be faken that a persan is at risk of becoming a burden on the
social assistance system. This has been a factor which, as the author's research has shown,
has recenily started to be addressed in the UK tribunals. It was discussed whan considering
First Tier Tribunal cases in Work 10.

8 Pannekiece v Secretany of Siale for Work and Pansfons [2011] 1 WLR T2, UKSC.
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Discrimination

Although the potential for claimants to rely on ‘discrimination’ arguments has been an
increasingly important feature of this area of the UK support regime for several years, and
has been highlighted by leading cases like Cofiins®™® as early as 2003, the scope for invoking
such arguments in support of demonstrating a right of residence, and therefora to welfare
support, has really only come to the fore as a result of high profile cases like Patmalniece.
As the author observed in the analysis of the tribunal stages of the case, judicial positions in
this area have been quite polarised (as the case history showed in Zalewska). At the 1% Tier
stage of the appeal, the President of Tribunals took the line’ that, as the claimant's claim for
Pansion Cradit would have been accepted had she been a UK national, and that it had been
refused on the basis that as an EEA naticnal she had not demonstrated acquisition of right
to reside (having been economically inactive since her amrival), the case was one of
‘nationality’-based discrimination. As such direct discrimination was unlawful, the appeal was
allowed. The President thereupcon ordered that the benefits should be paid to her.
Interestingly, the dissenting Supreme Court judge at the Supreme Count stage of the appeal
adopted a similar position. The problem with that approach, as Judge Rowland held whan
allowing the govemment’s appeal at the Commissioners stage of the appeal, was that if
discrimination involved could be characterised as ‘indirect’ rather than direct it could be
‘justified” in law. On that basis he proceeded to explain why the UK's scheme of
implementation could, in fact, be justified. Interestingly, and as the research showed, by the
time the case got to the Supreme Court the EC.J had decided in Bresso/® that withholding
support in a comparable case {involving educational benefits} was, indeed, ‘indirect’ rather
than direct discrimination. This posilion, as the author's analysis in Woaorks 8 and 70
discussed, enabled the courts to maintain the stance that in order to acquire and then
maintain a3 nght ic reside claimants had to be economically active. Clearly, this was

something that Galina Patmalniece, in her circumstances, was unahle to show.

Whilst acknowledging that the Patmalniece decision was correct in terms of the LK system's
requirements (atthough noting the concerns that have been raised by the EU Commission in
its notice to the government about the 'disciminatory’ nature of aspects of the right to reside
system), the author's commentary in Work 10 made the paint that the result seemed "harsh’.
In particular, it did not reflect well on the EU given the negative effect it had on EU's ‘elders’ -
especially at a time when the EL was busily promoting The European Year for Active Ageing
i 2012, In the bigger picture, the implications of the courts' developing discourze that a

A eoftins v Secretany of Stake for Work and Pensions Cass C-308/2 [2004] 2 CMLR 3, ECJ.
= Brogsol v Gouvarnamen! de fa Communaule Francaise (C-73/08) [2010] 3 CMLE, 20,
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failure to meet economic integration reguirements is synonymous with a failure to

a2z

integrate™™’ is problematic, with some potentially serous longer term implications for groups

like EEA nationals in the UK who may have woarked for lengthy periods since théir amival.

Less Favourable Trazimeni? EEA Nationals’' Experience in the UK EEA nationals who
are residing in the UK undoubtedly experience barriers to access to support that UK
nationals in a comparable position de not. A key difference is that a UK national affecied by
unemployment is generally able to remain on out-of-work benefits for longer than EEA
claimants in a comparable position {largely as a result of DWP Decision-Makers Guidance
on the operation of the right to reside when claimants have become ‘inactive’). The question
is whether DMG guidance is compatible with the EU's stance on this? The issue was
considered in Work 10, with a focus on the position in the aftermath of EU guidance in 2002
Whilst such guidance is not 'law’, as the author emphasised, it does come from an
authoritative source, particularly given the Commission's formal role under the Treafies.

The issug was addressed by the author in a paper as one of the three main speakers at the
Family Welfare and Migration conference in 2009: the other two main speakers ware Judge
Mark Rowland of the Upper Tribunal and Richard Drabble QC {counsel for the interveners in
Patmalniece and in earlier test cases on the operation of the right to reside). Interestingly, as
became clear in the debate among the two hundred advisers present, the most difficult
issues in this area of the support regime are often around refention of the right to reside
following loss of employment. This was identified as the prncipal ‘advice' issue for
participants, particularly in the context of larger than usual numbers of clients looking for
urgent advice from frontling agencies, law centre solicitors, and other agencies after the
recession that started in 2008. The point led the author to try to address this issue more
closely in his research, including the work done for Works 8 and 10. It was also a catalyst for
the organisations supporting the bi-annual conference to establish a rassarch project to look
at the operation of migration status barriers on access to welfare support. Accarding to the
Child Poverty Action Group, a supporter of the conference for twenty years, this has been an
important factor impacling on child poverty among the UK's migrant communities™. The

project has been drawing on the experience of advisers since it started in 2010°°,

' This was the thrust of the posltion adopted by Moses L), |0 partleular, &t the end of his jutdgment in the Court of Appeal,

% child Poverty Astlon Greup (2008} Ending Child Poverfy: A Mantfaglo for Sunoess. This obeervad that children of migrant
families have baen 'actfively disadvantaged” by polices that link social protection to migration status, for exampla through the
right bo reside test {at p.19). The difficulles that dalmants, immigration practitioners, and advice organisations experience in
the face of ‘seff-sufficiency’ aspacts of the right of residence/RWR aystem highlighted in the interim findings of the Banfers fo
Fernily Stpport Project (2009-2011).

= Tha project s entited ‘Family Welfare & Migration: Bamiers to Support’. If has been examining a number of spacific issues
focusing on the operation of the “right to reside’ and other barriers to support gince mid-2010. |t will be reporting its findings at
the next ‘YWork & VWelfare' evant in Juns 2012, |t & axpected that the findings will alsn be published by The Adwiser and CPAG
Budllestir in 2012,
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{v) Component 4: Conclusions

As the research for this component highlighted, the courts have generally heen supportive of
most key elements in the UK's schema transposing Directive 2004/38 into national law. In
doing =0, cases like Abdirahman and Kaczrnarek made it clear early on in the post-2008
Regulations’ case-law history that claimants whe are unable to pass through the ‘qualified
person’ gateway constructed as part of the ‘right to reside’ in the UK scheme, or who have
become econeomically inactive having lost their employment, can be barred out of support
from benefits like Income Support. In the longer termn, EEA residents residing in the UK for
protracted periods without taking up employment will suffer other consequences, including
inability to access mainstream housing rights as 'resiricted persons’ for the purposes of
homelesaness |agislation (as slhnwn in Lekpo-Bozua, discussed in Work 10). The centre-
pisce of the UK's scheme, strangly supported by the courts, has been that an EEA national
can be lawfully ‘present’ in terms of cross-border immigration contrals and yet not have a
‘right to reside’, and therefore lack ‘habitual residence’. The analysis provided by Baroness
Hale in her strong judgment in Patmaliiece was accompanied by a careful analysis of the
Treaties, EU secondary law, and case-law like Trofand; and could not be clearer on this point.
A key strand in the conclusions to this cc-mpﬁneht of the research highlighted how, in
endorsing the government’s implementation scheme, the Supreme Court this year has also,
in effect, endorsed what is an emerging and potentially highly problematic judicial discourse
around ‘economic integration’ — something that is plainly capable of extending the scope of

resirictions much more widely than ﬂldef claimants like Galina Fatmalniece.

In the retention context, as the works have shown, there are a number of groups including
carers, single parents, and divorced spouses who are unable to satisfy the refention
conditions of reg 10 of the 2006 Regulaticns. There are also older EEA nationals who may
find it difficult to meet the conditions for maintaining a right to reside. Plainly there are limits
to the courts” ability fo assist aff such groups, for example in the way shown in Casa R{15) 4-
09. As the works highlighted, however, the scope for reliance on derived rights (including
parents’ derived ‘residence’ based an their children's EU citizenship since Zambranc) offers
a new dimension in the important area of family-related residence and social rights. Finally, it
remains to be seen whether the EU Commission pursues its concerns about the likely
incompatibility of aspects of the Us ‘residence’ regime with EU requirements. The issue is
still important given that the government is committed to deploying restrictions again when
new States accede. The next States to do so are Croatia in 2013 and then, possibly, Turkey
three years after that. It will be important for policy makers, ministers, and the courts to
ensure the scheme is fully compliant with EU requirements by the time it is used again.
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Research Conclusions

Clearly, both European systems — the ECHR, and EU Law — have had a significant impact on
the UK support regime and its development in the research periad. In reaching this overall
conclusion, the author was able to draw on the responses to the ‘questions’ posed in the four
components of the programme {pp.23, 24). A commentary is provided as follows.

The influence of European Law continued and grew throughout the research period. Indeed,
the period after 2003 saw a number of particularly significant events and developmental
phases. In the case of the ECHR, deployment by our courts of newly introduced ECHR
Convention rights and duties clearly did start to 'make a difference’. The advent of
Convention rights after Cctober 2000 enabled court interventions to start regulating the
withdrawal of support from groups like asylum claimants, thase brought within the scope of
'subject to immigration control’ status, and others affected by restrictions in the NIA 2002
and AIT 2004, In particular, it assisted claimants with no other sources of assistance, for
axample from charities, church groups, or family. As the commentary on the research
highlighted, it was not until Isading cases like Adam and Clue that the ECHR's real potential
became apparent. Besides ‘making a difference’, in answer to the other main question far
the part of the research, this phase did indeed mark the beginnings of a judicially-
constructed safety net of support.

In the case of EU Law, at the start of the research period it was apparent that ‘soft faw’
measuras like Directive 2003/ did not produce any significant effects. In any case, the UK
had already adopted most of the required ‘reception’ measures that the EU expected States
to have in place for groups like asylum seekers, dispiaced groups, and cthers. Nevertheless,
such measures did signal the EU Law system’s “arrival’ as a potenttally important source of
new law and intervention affecting Member States’ management of their walfare systems.
The point was significant, particularly given that at the start of the research period the EU
had acquired new competence in immigration, asylum, and related social welfare matters
under TEC IV — a competence that was extended still further after the adoption of the Treaty
on the Functioning of the European Union (TFEU) from May 2008

A key conclusion to the first phase of the author's research was that, despite the EU's
growing ‘competence’ in migration and migration-related welfare matters, Member States
like the UK were able to, and did, continue with their domestic programmes. In the UK's case
this was important. Effectively, it gave the UK a green light to continue with reforms and

rastrictions undar its national legislation.
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As part of the author's critical analysis and evaluation of the impact of EU requirements on
the UK’s support regime, the next main focus was on the easement given by the EU to
Me_:mber Statez admiting AB and A2 entrants (the UK, Sweden, and Ireiand). EU law
permitted them to impose transitional controls from 1% May 2004, and regulate the terms on
which entrants could access their labour markets and welfare systems. Component 3
addressaed this important phase in the support regime’s development. In doing so, it
commented on the way that Direclive 2004438 regulated free movement objectives. The
direclive must undoubtedly be seen as fhe most important pat of the EWs growing
competence at this time. It is also the most significant source of European law affacting the
UK's welfare system since the UK's accessijon to the EC in 1973. It certainly marked the
beginning of a shift in sovereignty away from Member States and in favour of the Union in

the area of welfare.

As the research results highlighted, given that free movement is a European project and
Member States’ schemes of implementation of Directive 2004/38 require close compliance
with EU law, the transpesition of the directive posed some really difficult challenges. The
difficulties involved were clearly exacerbated by the UK govermment's decision to design the
20068 Regulations in a way that also sought to superimpose the Tight to reside’ on the
axisting habitual residence test. This added to the complexities involved. |t also added to the
difficulties in ensuring compatibility with ELFs |legal requirements at all ievels: the government
which was ultimately responsible to the EU Commission and the Court of Justice of the EU,
the courts, which would be expected to rule on the validity of challenges to adverse
decisions, offen against a series of complex bench-marks set by both UK and EU law; and,
of course, at the decision-making level. Decision makers have carried the responsibility, on a
day-to-day basis, for applying the 2006 Regulations correctly. The way in which they do this
requires them to observe Public Law requirements in every recognised respect, namely in
terms of compliance with legality, ratiomality, and procadural faimess standards. Arguably,
the real challenge is in ensuring that the UK's requirements operate in accordance with
Eurapean law requirements of ‘proportionality.

Before addressing that area of the research conclusions maore closely, it is necessary to
consider other conclusions relating to Components 1 and 2.

A pervasive theme throughout the research has been the increasingly restrictive nature of

the support regime. This prompted the author at the design stages of the project to build into
the project (as part of Component 1) an examination of the reasons for the change process
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and “policy drivers’. It is clear from the research results, including analysis of key sources like
the Social Security Advisory Committee (S3AC) report in 2004, ministerial statements and
speeches, and judicial perspectives on government policy (for example in leading cases like
Abdirahman and FPafmalmicece), that much of the focus was on successive governments'
concems with the perceived risk of ‘benefits tourism’, increasing numbers of asylum claims,
and the scale of inward migration. At the heart of government policy, however, much of the
focus has been cn the potential risks associated with the amival of large numbers of new
amvals looking to the UK's welfare systems and public services for suppaort. This was clearly
a perceived risk that was no doubt alse anticipated by the other twa countries admitting A8
and A2 entrants, as the research showed. The difference, though, lay in the respective
countries’ responses to thase concerns. Whereas Swaden clearly had a primary concern
with labour market conditions, the UK’s first priority was with putting in place welfare controls.
As the analysis in Work 4 showed, most UK interests groups, but particularly in the business

and financial community, saw every reason nof to regulate labour market aspects®™!,

As the wark undertaken for Component 1 showed, there was some early evidence of the role
played by 'nationality’ in the development of barriers to support in parts of Britain, notably in
Scotland after 1845, Specifically, destitute English and Irish claimants could not only be
refused support as a result of provisions in the Poor Law Amendment (Scotland) Act 1845,
they could then be removed. England, however, took an entirely different course following
the inhabifants of Easthourne case in 1804, That case' was undoubtedly a landmark. As well
as providing a corrective to suggestions attributed to Holt CJ in an earier case that it was
permissible to allow foreigners to starve, the case marked the start of the law of humanity',
and the general principle that put the claims of foreign claimants for Poor Law relief on a par
with those of the rest of the population.

MNotwithstanding the merits of that approach in the years that followsd and befors the advent
of Convention nights from October 2000, the research undertaken for Component 2
highlighted the limitations of the law of humanity in its modern context. The key limitations
lay in the uncertainty of its scope, and its inability to withstand restrictions embeddad in
primary legislation.

Component 2 work provided a critical analysis of pre-Cctober 2000 interventions by the
courts. Comparisons were then made with the position affer October 2000 by which time the
courts were able to deploy Corvention rights and duties. This informed the author's

M gee in particular, the discussion in Work 4 pp239 &t aeq,
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conclusions about the value of the Convention, and the assessment of its impact on the

welfare support regime. The headline point {and conclusion) was that the ECHR. has, indeed,

'made a difference’. Whilst the research and tha works addressad a numbér of specific
facets to Convention rights and duties, including the need for public authorities to be
'Convention-compliant’, the pivotal provision was 5.6 of the 19928 in the UK's scheme of
implementation. This was the key element in the UK’s scheme of implementaticn. This made
it clear for appeals and review purpeses that a failure by a public authority to act in a way
that is compatible with Convention rights was a form of 'illegality’ in Public Law terms. This
then informed the need for modification of new post-2000 legislation like the Nationality
Immigration, and Asylum Act 2002 in a way that ansured that welfare agencies and local
authority social services managers could maintain support if this became necessary to avoid
a breach of a claimants Convention ar EU Law rights). The operation of such new and
innavatory approaches provided a significant challenge for the UK couris — and this provided
a major part of the research programme’s focus.

In reaching the second key conclusion to this phase of the project wark, that the research
pericd saw the beginnings of a ‘safety-net’, the research highlighted the shortcomings in the
sources available to the courts before 2000. This necessitated close analysis of the courts’
constifutional inability to restrain governmental actions and adverse decisions based on
primary legislation, coupled with consideration of tha limitations on the scope of the law of
humanity. Whilst it was helpful that the courts could utilise ‘separation of powers' principles
to enable them to prevent local authority social services departments using their powers to
pre-empt immigration decisions or, in effect, force peaple out of the country by barring them
out of State welfare schemes, such approaches were coming under pressure as new
restrictions broadened the powers of such agencies. It was therefore important that
Convention rights could redress the balance and start to offer a degree of protection to
particularly vulnerable groups affected by the new restrictions. F‘Ia.in%y, in the ‘family life’
context it was helpful, for example, that article 8 enabled the courts to be increasingly
interventionist to assist families faced the risk of by fragmentation and separation. As well as
reinforcing the family unity principle, the research highlighted how traditional assumptions in
Fublic Law and Social Welfare law about the inter-play between administrative law
discourses on the differences between ‘powers' and ‘duties’, wers being rapidly re-shaped.

In the wider context in which the courts were faced with complex issues around article 3 and
their response to welfare agencies’ withdrawal of support, authoritative cases like Adam
establishad more clearly the threshold at which article 3 could prevent support being
withdrawn by agencies.
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The research went on to identify several important limitations in the scope of the 'net’, at
least at this early stage of the posi-Cctober 2000 developmeant. A key point, as the research
for Works 2 and 3, and to a lesser extent & showed, was that Convention rights are nof an
adequate substitute for subsfaniive legal rights to support. Furthermore, even where
Convention rights are 'engaged’, it does not follow that there will be intervention by the court
or a legal remedy to the problem. Despite the rhetoric around ‘rights’ there is clearly still no
such thing as an absofufe right. This is a position akin, perhaps, to the remedies stage at the
end of mainstream judicial review proceedings. At that stage remedies are not automatic.
They are still in the ‘discretion’ of the court. This is a feature that pervades a number of
areas of Public Law, but which is particularly evident in Gommunity Care Law. It has
obviously continued in to the post-HRA period after October 2000. A further limitation is that
the Convention cannot be invoked as a means of stipulating the confenf of substantive
welfare entitlements. Courts, quite simply, do not have the ability to 'legislate’ in that way.

Finally, on ECHR aspects of the research, it is clear that there are a number of intriguing, but .

still devaloping, aspects of the operation of hurman rights at the interface of the ECHR and
EU Law systems. For example, in the important and developing area of derived residence
rights, in order to bolster its developing stance on citizenship-related rights, the judicial
discourses heing promoted by CJEU judgments like Zambrane have evidently been
reinforced by aricle § and family unity requirements. Although it was too early in that case
for the court to be able to lock to the EU Charter of Fundamental Rights as a further basis for
residence (articles 7 and 24 of the Charter being the key provisions in that respect), this
limitation did not, in the event, prove to be a problem for the Zambrane family. ECHR article
B and family unmity requirements provided more than sufficient additional support for the
court's reasoning and judgment; and this not only reinforced the arguments based on TFEU
art 20 considerations, it strengthened the court's conclusions that the family should be able
to continue living together in Belgium. It also reinforced the case for requiring the Belgian
authorities to grant Mr Zambrane a work permit so that he could woark and thereby support

his family**.

Reference has already been made to several aspects of research undertaken as part of
Components 3 and 4. In this remaining discussion of the programme's conclusions, a
rnumber of further comments may be made on specific questions.

" \Work 8, H-402 .4,




Once it was clear by the start of 2004 that the EU héd decided to permit States to impose
transitional controls on A8 and A2 nationals, the UK clearly took full advantage of that facility.
Having put controls on access to welfare in place, the subsequent rigour with which
decision-makers enforced the requirements, and the courts then defended the govemment's
stance, was clear. 'Hard’ cases like Zalewska (Works 6 and 8%7) - where the claimant had,
in fact, been gainfully employed for 12 menths in Nerthern Ireland, but without complying
with the strict requirements of the WRS scheme — illustrated the point well. The same
conclusion may be drawn from Miskowic™®. In that case, neither the decision-makers nor the
court wara prepared to accept the argument that previous amployment, undertaken while the
claimant was an asylum claimant, could be aggregated with other, later employment for the
purposes of satisfying WRS restrictions. Given the context in which the case arose — one
which plainly affacted a |ot of other existing residants in the LK - the issue was an important
one. Again, the clear conclusion from this was that nothing short a full, verified contribution
would suffice in terms of earning the right to support.

As the research for Components 3 and 4 showed, the UK's main priority in putting ‘economic
activity’ and 'self-sufficiency’ requirements to the fore was helped by a number of factors, not
least EU Treaty provisions and the 'conditions and limits’ that they set, and key provisions of
Directive 2004738 itself (particularly article 7). These provide a maasure of legislative
authority for such requirements. They also permit Member States some latitude in the
operation of measures to protect their social assistance schemes (particularly when
excluding from eligibility claimants at nsk of becoming dependent on such assistance). In
this important area of the EU's legisiation, the EU Commission has gone further and
provided "'guidance’ in 2009, This was an attempt to regulate maore closely the processas that
Member States should follow when refusing or withdrawing a right of residence. This, in turn,
has also served to regulate the process by which EEA nationals and their family members
tan be taken out of eligibility for State welfare support.

The problem was {(and still is} that the precise scope of the EU's legislation in this area is
oftan far from clear. Furthermare, it is often difficult to gauge the ambit of proportionality
requirements. The work done for Work 12 highlighted some of the difficulties that this has
caused. |t is this somewhat grey area that on occasions the UK’s armangements have started
ta look like they are out of kilter with EU law and the Commission’s requirements. This was a
key issue highlighted in Works 5-14 and the conclusion from the research. It was readily

= pfiscovic v Secratary of Stafe for Work and Panalons [2011]2 CMLR 20, CA; Work 6 at p 18,
2 \Nork B, sl H-402.3,
8 Lyork B, H-AD2.7, and Work 10, p.236.
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apparent that, in addressing this deficit of understanding, the UK courts have had to dig
deep in trying to ensure that the UK systermn’s main features were operating compatibly with
the ELU's framework. This has been particularly challenging for the UK courts on aspects like
the operation of EU proportionality requirements, and the operation of the scheme that
confars ‘permanent residence’ on EEA residents who have been living in tha UK but not
necessarily ‘residing lawfully' for the purposes of Directive 2004/28. This was an issue
considered in Work 10. As Baroness Hale reminded the court in Zalewska, proportionality is
itself a European law concept, and a relative newcormer to UK jurisprudence. Not surprisingly,
perhaps, this has therefore been a particulary problematic area of implemantation for the LK,
In 'helding the line’ as the work undertaken for Component 4 described the courts role in
upholding the main features of the habitual residence and right to reside requirements, the
courts plainly played a pivotal role in resisting challenges to the UK scheme, and in
upholding the central features of that scheme. These included, in paricular, the generai
expectation that claimants should be ‘economically active’ members of the host community,
or else be ‘self-sufficient’. As key decisions like Abdirafiman, Kaczmarek, and Patmalniece
also made clear, the courts regarded the ability of decision-makers to exclude those who
wera nof economically active as an approach that was permitted by the EU law system,

As indicated in Work 10, and as an important conclusion, it is by no means clear that the UK
is curmently compliant with every aspect of EU requirements, particularly in the aftanmath of
EU Commission guidance issued in 2009 on matters like proportionality. Nor have all
soctions of our judiciary been in agreement with ‘discrimination’ aspacts of tha schame’s
operation. In particular, Lord Walker in his dissenting Supreme Court judgment in
Fatmainieca agreed with the other judges in the Suprame Court that the barriers created to
economically inactive claimants were discriminatary, Like the other judges in the case at the
final stage he accepted that the court was 'bound' by the European Court's decigion in
Bressof that the kind of discrimination involved was indirect rather than direct (the finding of
the President of Tribunals). However, what he was clearly rot prepared to accept {and on
this point he was at one with the President), was that the discrimination could in law be
‘justified’. In this respect, the critics of this area of the UK migrants’ support regime have a
powerful ally, the EU Commission. The Commission made it clear in its formal notice and
‘reasonad opinion’ issued to the government that it regards elements of the right to reside
scheme as ‘discriminatory’ ~ indeed this is apparent just from the title of the notice™®, Unlike
the courts, the Commisgion is concerned with the substantive content and operation of the
scheme, and it iz not concermed with issues of legal justification. No doubt what it sees, quite

¥ EU Commizsion Notioe IFA07478 Free Movemen! of Workers: Commission Requests UK o Epd Discrinination on other
ationels’ Right fo Resice as Workars (Brussels: 28" Ociober 2010).
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simply, is that if a claimant is not a UK national a series of barriers in the form of the habitual
residence and nght to reside tests are erected. These have all the appearance of being
nationality-based, and thersfore unlawful.

It will not have escaped the Commission's notice that an extraordinarily large proportion of
claims by EEA nationals for suppart from the UK's welfare system failed in the period 2004
te 2008 (76% of all claims, on the government's own figures’®™. Furthermore, the fact that
the Polish community and organisations with responsitilities for ethnic minorities in Northern
Ireland have been making calls for special assistance to help unemployed sections of the
community living in Northern Ireland, and affected by the economic downturn after 2008, is
also significant. Many of those unemployed claimanis will, no doubt, have been affacted by
restrictions on supporting economically inactive claimants, The efficacy of the system asitis
operating will no doubt come under close scruting.

Looking ahead, the UK's system of implementing free movement rights will need to continue
o remain consistent with the EU's legal framework. It is likely that the Stockholm
Programme may result in further legislation that regulates the residence and take up of
social nghis by third country nationals residing in the Member States, and this will no doubt
pravide further regulatory mechanisms that affect States’ ability to manage their welfare
programmes and adjudication processes. The constitutional position in this regard is clear.
The EU legal arder takes precedence, and if there is incompatibility batwean the EU legal
order and laws operating at a national level, it is the national system that must give way®®'.

As a further element of the enquiry undertaken for Component 4, the author also examined
the effect of the UK schems on EEA nationals’' family members, and difficulties arcund the
aperation of retained and denved residence rights. How problematic have these been? A key
conclusion was that at both EU leval and UK national level, whilst the EU legislation
improved the position of spouses and family members in the area of retention’ of residence
rights, and therefore access to social rights, there are stil a number of groups inciuding
former spouses, carers, single parents, divorced spouses finding it difficult to maintain
residence’. This is plainly the case, as the research for Works 6-10 showed, in the case of
separated and divorced spouses in some contexts. These include spouses affected by
unilateral divorce at a time when they are unable to safisfy the conditions in reg 10 of the

20 \Work 10, p.2g2.

# p fundamental EU law constitutional law pﬂnapla Costa v ENEL Case 664 [1964] ECR 535, ECJ. As tha court axplainad:
The transfer, by Member States, fram thair national ordar, in favour of the Community arder of the rights and obligations arsing
from the Troaty, carrlas with it a clear limitation of their sovereign right upon which g subsuequant unilateral e, Incompabible
with the aims of the Cammunily, cannot prevail!
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2006 Regulations required for retention of their residence rights. Similarly, other key groups
such as carers, single parents finding it difficult to retum to work, and older claimants like
(3alina Patmalniece may be unable to retain a right to resids. They are therefore, as the law
stands, barred out of suppart. In assisting such groups, there are limits to the assistance the
courts and tribunals can give, for example in the scope there is for legislative 'lacuna-filling’
.of the kind illustrated by Judge Rowland's approach in Case R{IS) 4-09. In that particular
caze the judge was assisted by a combination of Baumbast principles and article 8
requirements. As the works highlighted, the scope for reliance on derived rights received
some assistance in the aftermath of the fhrafim and Teixeira judgments. Furthermors, as
the author has argued in Work 8, the area of parents’ derived residence based on their
children’s EVU citizenship siﬁce Zambrango has offered a new dimension’ to this important
area of the EU's residence and support regime.

Heipful though such judgments have been, they highlight some significant inconsistencies in
the way that the retention system is working. It is curious that following a major consclidation
of pre-2004 EU directives, despite the enactment of Directive 2004/38 it is still proving
necessary for the CJEU to be resorting to measures like Regulation 1612/68 which have
been repealed or are largely extant to confer residence and support rights on groups like
TCN single parents like Mrs Ibrahim. Furthermore, while Directive 2004/38 plainly envisages
that retention normally reguires claimants to either be economically active or self-sufficient
{as its retention provisions in aricle 7 make clear): so0 decisions like /brafim, welcome
though they may be for the groups that can rely on thern, appear to be out of kitter with what
EU objectives were at the tima Directive 2004/38 wae enacted. The review being undertaken
as part of the Stockholm Programme will no doubt look closely at this.

Contribution to Knowledge

Collectively, the research and the published works supparting this submission have provided
an extensive accouni of the impact of ‘Europe’ and European Law — specifically the ECHR
and EU Law - on the UK support regime for migrants and its development. The work was
undertakan in a particularly important phase in the regime’s development, a factor that adds
the relevance and value of the research. Clearly, this was a phase in which GConvention
rights started to add to the protection of particularly vulnarable groups. The period also saw
major developments in the area of EU Law, and particularly the implementation of Directive
2004/38. In these respects, the research programme's critical analysis added to the body of
knowledge in this area of migration-related ‘welfare’,

96




In providing an account of the impact of these kéy European legal sources, and UK
implementation measures, the role of the courts has featured particularly sirengly in the
author's work and “contribution’. In providing analyses of the courts' approachas and judicial
policy trends, the work has offered new ingights into the functions that courts and tribunals
perform in the area of immigration and immigration-related welfare suppoert, and the ways in
which they do this. Those analyses have, among cther things, encompassed the core role of
interpretation and application of legislation: in this case, complex welfare legislation that
straddles UK, EU, and ECHR primary and secondary sources. The examination provided
has generated knowledge and underatanding of how that judicial role links to the wider
adjudication process, taking in trends in the key arsas of propertionality and discrimination
requirements — areas which do not currently feature to any great extent in the current
literature.

The research reinforced one of the key contentions in this thesis, which is that during this
evolutionary phase the courts have gone well beyond thair more traditional role of simply
interpreting and applying legislation. They have also, at times, become ‘legislators’. In this
respect, the research has charted the changes that have taken place in the judicial role as
part of the ‘Europeanisation’ of this area of UK Public Law. This has been particularly evident
in the analysis by the courts’ of new powers since incorporation of the ECHR, and in their
treatment of EU treaty and secondary law. In this area of the ressarch programme, tha work
offer new insights into the relationship between the UK judicial system, the two European
Courts, and law-rmaking processes at both BEuropean and national levels.

In terms of providing new knowledge and insights into the policy and law at the heart of the
UK’s developing regime, the research programme engaged with a number of topical and
developing areas. These included family aspects of Directive 2004/38 and the UK's 2006
Regulations, the fastevolving area of retention of residence rights and access by family
members and former family members to support when there are difficulties in demonstrating
refained residence under mainstream retention provisions. In this regard, the research and
gommentary on alternative routes to retention, including derived rights and EU citizenship as
a new and developing basis for residence and suppart, have featured strongly in the author's
work. A further dimension in the EU law context has included the operation of transitional
controls on access to support when new States accede to the EU) - an issue that will become
increasingly relevant again as the accessions of Turkey's and former Yugoslavian States
approach. In this regard, the research and commentary on the operation of controls and
restrictions on welfare support by new Accession States’ sntrants was an important part of
the programme, and coffers new insights. Member States' ahility to impose transitional
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controls to suit their own labour market and social protection schemes’ particular situation
offered an important area fer comparative research, and the author's research made
comparisons between the UK's approaches and those of the two other admitting States
{Sweden and Ireland), and the research added to the body of knowledge on matters like the
inferface betwesn employment-related ‘weifare’ and State welfare sysiems, as well as the
role of international regulation of migrants’ work and welfare conditions: issues already
proving to be relevant as debates on European enlargement and the implications of further

cross-barder migration gather momentum.

The issues are also relevant to debates about the re-imposition of ‘controls’, most recently
by Spain in 2011, and soon to be followed by other States that are affected by the Euro crisis

and worsaning economic conditions.

Looking Ahead. The author's research identified a number of 'gaps’ in knowledge, including
the important area of support for third country nationals (TCNs) whao are ‘family members' of
EEA nationals residing in host States like the UK. Linked to this are important on-going
issues concerning retention of residence rights, and the increasingly important role being
playad by derived residence rights for TCN family and extended family groups. This has
informed new priorties for the current round of Stockholm Programme reviews, partly to
bring more consistency into the way that some groups are accorded a right of residence,
whilst others are not. As the auihor's research has highlighted, fhrahim, Teixeira, McCarthy
and Zambrano highlighted some significant problems in this regard. Going forward, the
research for this project has provided a useful basis for the author's contribution an EU/ESF-
funded project and publication examining the inequalities affecting third country nationals
and their families who migrate to the ELF,

Coharenca as a Body of Work

The scheme has provided an effective and coherent framework within which to critically
analyse the impact of the two main sources of European Law - the ECHR and EU Law - on
the UK's welfare support system for migrants and their families. As a design feature,
inclusion at the cutset of an analysis of the development of the programme’s two most
pervasive themes, namely ‘presence’ and ‘residence’ requirements, provided a useful
foundation for the four ‘components’ that followed. The provision of a historical perspective,
coupled with a crifical examination of the factors and policy drivers that have been informing

*# The research h.a:s infermed a publication, namaly Puttel, K and Carlitz, G {2012) 'Inequalitiez of Family Members of EU and
Mon-EU Mationals; Integration, Family Unity and Support In the Post-Lisben Erg' in S Morano-Foadi and M Malena (eds)
Irttegration of Third Country MNationals fn the European Unfon: The Equality Shalenge (fothcoming, September 201 2),
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the introduction of restrictions on access to support, ﬁlsn provided a valuable element in the
scheme. The conclusions to Component 1 indicating that EU Law had done little to inhibit or
hold back the UK's ability to bring in restrictions -provided a valuable back-drop to
Component 2 issues and the analysis of the impact of the ECHR. At this point in the
programme, the evidence suppeorting the conclusions that the incorporation of the
Convention and Convention rights into the legal system had 'made a difference’, and had
also facilitated the construction of a judicially-created ‘safety net' for key groups, marked an
important point from which to begin the third phase of the programme, Component 3. By
addressing policy factors and policy-makers’ concerns about the need to regulate A8 and A2
inward migration before embarking on an examination of the complex legislative and
contextual issuas associated with reception conditions for new arrivals, the scheme provided
a helpful context in which to address substantive issues relating fo the post-2004 regulatory
system. This also proved valuable in introducing comparative law and policy perapectives
based around the experience of the other two Member States admitting A8 and A2 nationals,
Sweden and the Republic of Ireland. The comparisons made, coupled with consideration of
UN and international conventions and normas relating to migrants’ weffare, added a further
useful dimensicon to the authar's critique of the evolving regime.

In the final phase of the project, Component 4 themes and questions focused on the UK's
legislation implemeanting Directive 2004/38 and free movement measures. In structuring this
part of the programme, it was possible to organise the research in a way that focused on
particularly important aspects, including the E:ourts’ rale in implementing the ‘right to reside’
scheme and developing economic integration requirements.

It is clear that the scheme provided a coherent research framework within which to gain a
holistic understanding of the regime’s oparation and address the research guestions that
wera posed. Having such a framework was important, particularly as this is a complex and
fast developing area of Public Law, with particulary difficult issues to address. In the event
the scheme proved to be effective in enabling the author to reach informed and reasoned -
conclusions.
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The Challenge of Asylum to Legal Systems: Keith Puttick's Tnput
This note describes this publication, and Keith Puttick’s input.

The Chafenge of Asylum to tega! Systems (Cavendish Publishing, 2005: ISBN -10: 1-85941-
981-X) was the product of a series of papers delivered at the WG Hart Legal Workshop hald
from 30™ June to 1% July 2004 at London University's Institute of Advanced Legal Studies.
This was convened jointly by me and Prof Werner Menski of the School of Oriental and
African Studies, and it was on the theme of The Chaffenge of Migration to Legaf Systems. |1
was the first time that the Hart conference series had featured Immigration law and Policy
to any degree. The book was based on some of the papers given.

The workshop had as its maln focus the issue of asylum for refugees. A parallel volume
concerned other migration and diaspora—related Issues. Several events had combined to
place migration issues near the top of the political and legal agendas in many countries,
especially so-called Euro-American countries. The EU had just expanded in May 2004 to
include 10 new WMember States, and one of the critical issues of contention was the freedom
of movement’ that the new EU citizens would enjoy; and the EU was engaged in
reformulating its migration gequis. Abgove all, though, was the huge debate and ensuing legal
changes that had followed the long-term Increasa In the flow of asylum seekers in Europe,
Morth America, and Australia in the previous 20 or so years.

Keith's paper was on Day 1 of the workshop. The book consists of eleven chapters. The
chapter of the book he wrote [chapter 5} was based on his paper, and is entitled Towards a
Just European Welfare System for Migrants?' It provides a critique of approaches taken by
EU States to welfare provision for migrants, in particular by EC Directive 2003/5. After a
discussion of measures taken under the EU's Title [V to the Treaty Establishing the European
Community (TEC), and art &3 {authorising measures to put In place minimurh reception
standards for asylum claimants), he notes that this provided the Community with the
opportunity to put in place a solution to one of the EU's ‘most serious and intractable
problems: the need for a uniform, EU-wide system of support for asylum claimants’.-In
general, his commentary highlights the shortcomings in the provisions put in place. Among
other things, he argues that there are still some significant areas of the asylum support
system that remain unregulated by EC Law, This has given considerable scope for Member
States to act independently and in some cases restrictively, and in ways that are likely to
inhibit asylum applications. It also leads to inconsistencies in terms of treatment and the
way In which reception Is managed across the Union — an issue he also discusses by
reference to EU and UK legislative and case-law developments,

He cansiders, as well, the wide discretion given to Member States in relation to the provision
of access to thelr labour markets {Including ‘conditioning’ aspects}, developing themes on
which he has published elsewhere, including texts and articles on employment rights and
welfare-related aspects of migrants’ employment conditions {aspects af immigration in
which | know he has weli-developed interests). He also comments critically In chapter 5 on
the role belng played by States like the UK in using the withdrawal of welfare and support
from asylum claimants and dependants as what has bacome, in effect, a ‘removal’ measure.

Other contributing authors, basides Keith and me, were: Sarah Craig (Stirling University);
Marla Fletgher {University of Glasgow}; Prof. Colin Harvey {Queen’'s University, Belfast); Prof
Steve Peers  (Essex University); Catherine Phuoung {Newcastle University); Valsamis
Mitsilegas {Lega! Adviser to the House of Lards Eurapean Union Committee, and now at




Queen Mary, London); Dallal Stevens [Warwick University); Robert Thomas {University of
tanchestar}, Ernst Willheim |Australian National University); Dan Willsher {City University,
London}; Roxana Ryeroft. '

Keith provided a valuable input into the conference and the book. As the lead author and
editor of the book | would rate his contribution very highly.

or Prakash Shah
Department of Law
Queen Mary College, London
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Re: Butterworths Scottish Family Law & Service (SFLS) & Support for Keith
Puttick’s Application

- Butterworths  Family Law  Service/SFLS  {(ISBN/ISSN 9780406598811
- Publishers: Lexis-Nexis} is a Family Law publication inloose-leaf format. |t
' is produced by a team of authors under the leadership of the editor, John
Fotheringham.

It providas a single sourca of reference to all aspects of the law as it affects married
and unmarried partners and their children, concentrating on key issues
for practitioners  advising on Family Law, and refated areas such as social
security and taxation. The primary focus is on marriage breakdown, the care of
children, distribution of assets, and associated problems with taxation, benefifs, tax
credits. Its coverage relating to children includes substantial sections on inter alia,
adoption, children's hearings and child support. The law and practice of Family Law
continue to develop at such a pace that only a looseleaf work like the 3FLS can
succeed in keeping practitioners up to date. It also allows for sections to be
expanded and for new sections to be added as necessitated by changes in the law.
Butterworths Scoltish Family Law Senvice is updated at lsast twice @ year, enabling
subscribers fo keep abreast of all developments in the law.

The readership is, primarily, practitioners and advisers, but the work is also widely
read by other user groups including academics, The contributing authors and section
editors are specialists in their particular fields, and keep developments in their
particular area of responsibility under review. They will research changes in the law,
and produce material for inclusion in new issues. In the case of Social Secunty, the
- section is dealt with by Keith Puttick, Solicitor Advocate and Principal Lecturer in Law
at Staffordshire University. Keith's remit, when appointed by the publishers, was to
contribute material to the publication and update it as necessary. Recent aspects of
the section on which Keith has worked have included: material on the Welfare
Reform Act 2007; the Employment & Support Allowance (that last year replaced
Incapacity Benefit and Income Support as it was claimed by disabled and
incapacftated claimants), changes to the 'right to reside’, a major gateway ic social
security benefits, linking to issues of resldence and migration status; and reforms to
lone parent's support {a key group for the pumoses of this publication).

Keith's input to the publication is as one of the contributing authors and section
editors. Specifically, he is responsible for Seclion H (State Benefits); and the scope
of this is readily apparent from the Contents pages of SFLS.

| fully endorse Keith's application for a doctorate based on his contributions to SFLS.
The standard of his contributions has been well up to that standard.

| trust that assists.

John Fotheringham

Editor of Butterworths Family Law Servicel SFLS
Consultant, Fyfe Ireland LLP, Solicitors '
Direct Line 0131 240 5377

Emall: fotheringhami@fyfeireland, com

EYFE IRELAMD LLP, Solicitors, 32 Charlotte Sguare, Edinburgh EH2 4ET, Scofland, UK
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Towards a Just European Welfare System for Migrants?
The Chaffenge of Asylum to Legal Systems, ch.5 pp.108-123
London: Cavendish Routledge, 2005

Keith Puttick

The addition of Title |V to the Treaty Establishing the European Community (TEC),
providing for the progressive establishment of 'an area of freedom, security and
justice’, has been seen as problematic - partly because of the cbvious tensions
between freedom of movement, immigration, and 'security’.! Despite this, Title IV is
an important landmark. As wall as-facilitating incorporation of the Schengen acquis
inta the Treaty on European Unicn, and the further development of free movement
principles, it authorises a wide range of measuras on asylum and immigration,
including the regulation of third country nationals® ability to enter, worlk, and reside in
the EU, and for safeguarding their rights in the process. By authorising minimum
standards for the reception of asylum seekers Art 83 also gave the Community the
opportunity for a solution to one of its most serious and intractable problems: the
need for a uniform, EU-wide system of support for asylum claimants.

In seeking to improve third country nationals’ rights through a new Council
Directive on entry and residence for the purpose of employment in the EU (first
published in 2001: COM (2001) 386 Final) - an objsctive which will also addrass
States' problems resulting from demographic changes in the population, declining
birth rates, and labour shoriages (Art & of the Preamble) - reaching agreement was
never going to be easy. The project has also proven technically difficult given the
complexity of current restrictions on non-EU citizens’ accessing work and sacial
protection systems, or simply residing in EU States. This can be sesn in the
labyrinthine restrictions faced by ‘guest workers' from Turkey, or Maghreb countries
like Morocen, and under the EU's Euro-Mediterranean association agreements with
countries providing such labaur, At present there is only imited scope for maovement
and residence by such workers in parts of the EU in which they are not actually
working.? So it has been no great surprise that progressing the scheme, pariicularly
on the contentious issue of aligning employment and social security conditions moré
closely with those of EU citizéns, has been difficult.® fp. 108] When acceptable

" Church, C and Fhinnemere, D, The European Treafies: From Rome fo Maastichi, Amsterdam, Nice
and Beyord, 2000, London: Penguin, pp 258-63.

2 Mour Eddiine El-Yassini v Secrefary of Stafe for the Home Department [1898] ECR |-1208 EU: Case
C-416/86; and van der Mel, AP, Free Movemeni of Perzons within the Eurgpean Caommunfy, Cross-
Border Access to Public Berefits, 2003, Oxford: Harl, pp 187-77. :

2 Restricions on social rights have been among the changes made 1o the Draft Directive, so that these
will be Sincremental’, linked 1o ‘length of stay’, and 'less exhaustive’ than measures like Dir. 2003109 on
third-country nationals who are long-term EU residents; Explanatory Memorandum ta the Orait, p.14.
Directive 20031102 was accepted, but as ths recital indicates only on the basls that integratiar’ rights
are qualified: and applicants must have adequate resources, including sickness insurance, ‘I avoid
becoming & burden for the Member State’. However, the Charter of Fundamental Rights of the
Eurapean Unlan very explicity slatss that 'Natlonals of third countries autharised io work In Member
States are entited to worling canditions equivalent to those of citizens of the Unlon’, see Part I, Title 1,
Art 175, para 3, Q. 2004 31045, Vel 47 {18 December 2004). A contentious area s whether this
should encompass in-work ‘welfarg’ ke tax credits, which are essential in supperting lowe-pald work, but
which are not seen by all states as necessary to support segmentsd markets and lovr-paid workers as
they are in econgmies ke the US and UK; see Alstott, A The earmed income tax credit and the
limitations of tax-based welfare reform’ {1895} 108 Harvard Law Review 533, pp 534-544; and Puttick, K
“2020; A welfare odyssey — 8 commentary on 'Prnciples inta Practice’ and the reform pragramme’
{1999} 28 Industrial Law Journal 180, pp 121-84.




arrangements are, in time, agreed (possibly by the end of 2005) the Directive will
give important new oppartunities and rights for workers from third countries and their
farnily members, and promote key common policies. !t should also address the
complex integration objectives involved. }

Three countries - Denmark, lreland and the UK - maintain Title IV “opt-ins’ and
‘opt-outs’. This is symptomatic of the lack of consensus that persista over Title IV
abjectives. Whilst these states can accopt any specific measures they support - as
seen with the UK’s support of Directive 2003/8* - the opt-outs, and the numerous
protocols and declarations used by states to gualify their support of measures, are
indicative of the divisions at and since Amsterdam about fow Title IV objectives
shouid be progressed.’ In a number of cases the concems highlight some
fundamental disagreements, for example over states' commitment to implementing
social and econcmic 'cohesion' objectives, and aligning employment, in-wark
support, and welfare rights with those of their own nationals. In this chapter paper |
cansider these points further in the context of the state welfare role in supporting
(and regulating) migration and asylum; and then offer a critique of aspects of national
measures and EU legislation like EC Directive 2003/9.

MEMBER STATES’ SUPPORT FOR ‘NEW ARRIVALS

The idea that income bensfits, healthcare, and social sefvices support should extend
to new arrivals from outside their territory - and do so as a legal right - s {p. 109] still
unwelcome, even threatening, for some European states and thelr citizens. This can
be seen each time the wrath of the niedia and popular antipathy falls on new arjvals
perceived as 'economic migrants’, ‘henefits tourists’, of ‘health tourists’. The
destabilising effects of this are most apparent n relation to the asylum seeking
process when new arrivals are seen as abusing immigration, asylum, and welfare
systerns :

in the process of operating immigration contrals and status 'gateways' as a
condition of State support for non-EU nationals after entry, and despite the EU's
developing agenda, Eurape is still for the most part a place where Mémber States
are ahle to make their own rules, and pursug their own social and ecanomic
objectives within a ‘bounded world' in which members of the political community

1 gee Preamble, para, 19, of that Dirsctive; and Directive 2003/88, Freamkle, para 17, Arguably, such
‘chemy-picking' fundamentally weakens the effectiveness of the EU's programme, end undarrines the
objectives of creating & 'comman policy’. '

5 A 'soft law’ approach to hanmenising asylum laws, based on lowest common denotminators, eg In
dealing with asylum applications, is arguably a by-praduct of this, and has been problemalic, as
articipated several yzars age n Guild, E “The Impetus to Harmonise: Asylum Policy In the Eurcpsan.
Uniar' in Nicholson, F, and Twamey, P, et al (eds), Refugee Rights and Reaftffes: Evoiving fnfematfonal.
Corcepts and Regimes, Cambridge: CLP, pp 334-25.

5 States are increasingly restdctive in prescribing approved methods of claiming asylum, usually
requiring these to be made at the port of arrival. In-country applications may be possible, a3 In the UK's
case: for exarmnple permitting an appleation for varlation of leave to enter and remaln; Symes, M and
Jorra, J, Asylum Law and Fraciics, 2002, Londan: LexisNexis Butterwarths pp 444-18. To deter In-
counlry applications systems increasingly provide for reduced support, or ne welfare suppart {(as with
the UK’s §.55 of fhe Nationality, Immigration and Azylum Act 2002). On sueh differentiation in Australia's
reception. support amangements, 6ee Odhiambo-Abuya, E ‘Asylum Law: Temporary and pertmanent
pratection programs in Australia — anlutions aor created problems? (2004) 18(2} Immigration, Asylum
and Nafionality Law 115, p 136.




avoid, if they possibly can, ‘sharing with anyone etse” In the case of asylum, the
izsues are more complex. In addition to national restrictions, cornerstone features of
the support system are also rooted in public international 1aw, natably the Refuges
Convention 1851. However, the 1851 regime, whilst requiring States to provide
support to refugees in various ways - including access to wage-eaming employment,
housing, public relief, social security, and so forth - failed to make explicit provision
for applicants for such status during the reception phase. As a result, States have
been free to develop their own national arrangements, so that their legal systems
vary significantly in the levels of support they offer. In tumn, countries like the UK with
their (relatively) more generous welfare arrangements have been reducing migrants’
access to welfare support, partly in order to reduce the perceived ‘pull’ factor seen as
aftracting migranis to their territory. The problem has only just started to be
addressed at EU level through measures like Directive 2003/9, designed to lay down
minimum reception standards.’

In operating support systems, governments ara clearly influenced by a range of
policy concems including macro-economic ‘efficiency’ and social justice
considerations. Popular hostility towards migrants is clearly ancther factor, and the
fp.110] history plainly shows just frow poteni this has been n shaping States’
regimes.” The reasons for such hostility, and States’ readiness to respond to it, are
complex. But any anthropology of ‘welfare’ - i.e. the pooling of risk and resources by
the organised community {lattady the State) - is about prionties: and States generally
set @ higher priority to meseting the needs of ‘their own' ahead of the clams of
newcomers and ‘outsiders’.’ Reciprocity is also a decisive aspect. In the modem
context suPpurt is often only provided as a form of 'balanced’, or conditional
reciprocity.’’ Without the newcomer offering something in returr for the support given
by the host community there /s no perceptible ‘reciprocity’. Such ideas can be seen in

T Walzer, M, Sphares of Justice: A Defence of Pluralism and Equalify, 1983 Oxford and Mew York:
Martin Robertson/Basic Books, p 21. This has become progressively maore difficult in the face of global
Erressures, labour shartages, and the transfar of welfare costs from employers to the Siate.

Controversy sumounds even the existence of such a ‘pull’ factar, and yet it is a patent factor Informing
welfare policy, featuring strongly In the dispute between the UK and France over the Sangatte Refugee
Centre: see Phuong, C 'Closing Sangatie: the lagal implications of the asylum dispute between France
and the U (2003) 17(3) Immlgration, Asylum and Mationallty Law 157, pp 157-160.
¥ On 'efficiency’ aspects of welfare Interventions, see Bam, N, The Economics of ife Weffare State
Oxford: OUP, pp 64-88. Cohen, §, fmmigration Confrofs, the Family & the Whtfare Sfate, 2001, London:
Jessica Kingsley Publishers), pp 181-203, tracks the histary of popular hostility to migrants In the UK,
and the relationshlp betwean immigration contral and walfare support, startng with the Aliens Act 1905,
the withdrawal of support for aliens in the 1920s, and later defining points.

0 spaoderm denlzens’ has also been used to daserlbe this group. When borders are crossed, and they
arrlve in their new destination, their status transforms o the rather more pejorative ‘migrant’, with chvll,
political, and social rights coming under attack after entry; Read, M and Simpseon, A, Against a Rising
Tida — Racfam, Europe and 19292 | London: Spokeaman, p 30,
" Banling, M, Stone Aga Economics, Londan: Routledgs, pp 191-204. Much of medern welfare Is stll
founded on such princlples, and this in tumn has led to ECHR Jurisprudence characterising contributory
benefits, and pald-for services, as a form of ‘praperty’ for the purposes of art. 1 of pratocol 1 rather than
as justdistributions gut of tax-funded ‘schemes of social sofidarity’; Lewis, L and Bowers, J 'Article 1 of
Protocel 1, ECHR — the peaceful enjoyment of property? (200600 7(8) Woelfare Benefits: Law and
Practice 17, pp 18-20; and Bowers QC, J and Lewls, J Employment Law and Human Righis, London:
Sweet and Maxwell, 2002, p 17-18. Ye! non-contributory, unreciprocated wellare distributions such as
social housing to the homeless, income support, etc, are essential far the purposes of maintaining social
cahesion — especlally for groups whea are unable to work (or are prevented by State interventions from
dolng so), and who thus cannof 'reciprocate’. This is now part of what has been called the welfare
" 'mosaic’ [see Barmr, N ibfd, pp 6-8, and it is a form of “welfare” that is particularly impartant for groups like
new migrants. One of the reasons why MNew York is one of the few US States o protect, under its
copstitution, rights to unreciprocated welfare support is due to its location as a first port of calt for
European migrants - many of whom have had, and still have, significant welfare needa. On the operation
af sueh systems, see Hershkofl, H, and Loffredo, S5, The Righis of the Foor, 1997, Carbondale and
Edwardsville: SIUP/American Chl Liberties Unlan, 1997, p 3,




action, and transposed to a2 modern setting, particularly in the confext of expectations
that migrants should be seen 1o be giving something back to their host communities.
In the face of media predictions of a flood of new arrivals from Eastsm Europe
Accession States after 1% May 2004, the UK govemment put measures in place ta
ensure that welfare support would only be available to those who ‘come here to
assist in meeting our skills shortages’, and to ‘work hard’.'* Similar considerations
[p.111} continus to inform the regime put in place by the Asylum and Immigration
(Treatment of Claimants, etc) Act 2004, for example using 'integration’ loans instead
of benafits and social services for refugees (s11); or. by making the provision of
accommocdation for failed asylum-seekers conditional on pariicipation in unpaid |
‘community activities’."

in the bigger picture, EU recepticn regimes can still leave migrants caught
hetween two very hard places, that is, the denial of access to emplayment (or safe
employment) and essential State welfare. This marks them out as having some of the
warst living conditions of any social group in the community, and often significantly
worse than other claimants living on mainstream State benefits.' Despite this, public
concerns about migrants’ threats to jobs, culture, and welfare systems continue to be
an important factor in-determining immigration, welfare, and labour laws. In their
responses to such pressure, govemments may themselves be part of the problem."
Indeed, it was government action thai precipitated the UK’'s continuing round of
welfare restrictions on asylum seskers and those subject to immigration control. After
housing and mainstream benefits were withheld from ‘in-country’ asylum seekers
under the Asylum and Immigration Act 1996 (extending restrictions already in place
for those in breach of immigration cantrals), Sue Willman recalls how advice bureaux
and Law Centres like her own were 'overwhelmed by desg:arate clignts whoe had no
food and who in some cases were sleeping in the strests'.”

This prompted the courts to -intervens in R v Hammersmith and Futham
{ ondon Borough Councll, ex parfe M (1998} 30 HI.R 10, and decide that those ‘in
need of care and attention’ continued fo be eligible for help fram local authorities
under s 21{1){a} of the National Assistance Act 1248 (NAA). After Jocal authorities
then found themselves administering housing and subsistence-level support for

2 prime Minister's Official Spokesman, 8" February 2004. These paints were then implemented by the
Accesslan {Immigratin and ‘\Worker Registration) Regulations 2004, 8| 2004/1218, and the Social
Secutity {Habitual Residence} Amendment Regulations 2004, SI 2004/1232, ensuring that all such
artrants first ohitain 2 job, register, and complets a year's employment #efore being able to get benefits,
tax credits, sacial housing, ete. The restriciions have sihce been ssen as counter-productive, as they
Impede efforis by employers, and govertimert agencies (including those of the DWP and DTN, to attract
new killed staff from Accession States into low wage sectors in high cost areas ke London and the
South-East: and whers transitional suppart is essentlal, far example In meefing housing costa.

Y Baction 4(6)-(8) of the Immigration and Asyum Act 1988, inserted by 310(1) of tha 2004 Act. Mare
recertly, see the changes in the Immigrafion and Asylum Bill 2005,

™ Flaherty, J, VeitWisan, J, and Dornan, P, Poverfy: The Facfs, 2004, London: Ghild Poverty Action
Group, pp 199-201; and Palmer, G, Rahman, M, and Kenway, P, Monitoring Povery and Social
Exclusion, 2003, York. New Policy Institute/Josaph Rowniree Foundation. Measurement of poverty and
sodlal exclusion ameng migrants may often engage indicators besidas low Income (Palmer st af at 2,
include dependancy on kenefits {at 4, 5); unemplayment {at 17); not In education, trairing or work (st
16); suicida {at 21); mental health (2t 32); nan-participation in civic crganisatlons (at 40); and housing n
temporary accommadatian {at 49). The overall effect of thiz is to massively diminlsh social fights of the
kind envisaged in Marshall, TH, Citizenshig and Social Class 1950, Cambridgs: CUP, and Marshall, TH
‘Citizenship’ in Marshall TH, and Bettomors, T, {eds) Citizenship and Soclal Class | 1997, Lendsn: Pluto,
Such princlples are ewident In Tampere obiectives (discussed belaw) and are informing ThHe IV
objectives seeking to approximate iiving standards of third country nationals to those of EU citizens.

15 4 strand of 'moral panle’ theory focuses on govemments' rale In tabilizing popular antagenisms; Hall,
S et &f (ads), Poficing the Crists, London: Heolmes and MeirMacmllian, pp16-12,

15 Willman, S, “WWho |s responsible for supporting asylum-seekers? (2001) 8{5} Welfare Benefits: Law
and Praclice 22, pp 22-23 Thesa events undoubfedly marked the start of tha present statutory
framewark; see Wilman, 8, Knafler, 5, and Pierce, S, Suppart for Asylunt-Seakers, 2004, London: Legal
Action Sroup, pp 48-55; and Clements, I, Commundy Care and the Law, London: Legal Action Graup
Fublications, pp 147-571. ;




thousands of people who had nowhere else to turn, the government went into over-
drive fp.112] to warn about the country's welfare services being ‘cverwhelmed’, and
‘unable to gope. This continued to be a centrepiece in the case for furffier rounds of
restrictions after 19989; and has been a key slement, since 1999, in justifying the
progresaive removal of the last vestiges of malnstream benefits and Community Care
assistance from those subject to immigration control and asylum-seekers. "’

After the mechanism ins.55(1) of the Nationality, Itmmigration and Asylum Act
2002 was created, whereby support may be withheld from asylum-seskers wha do
not make their claims as socon as reazonably practicable after amival in the UK, the
suppart regime entered a new crisis period. This has been punctuated by periodic
human rights-led, court interventions to mitigate the worst effects of what, at times,
has become a truly oppressive system. An intriguing insight into the scale of the
crisls was provided when a Court of Appeal judge, Sir Stephen Sedley, spoke out at
the Legal Action Group annual confersnce in London in 2003. He said that it had only
been the combined ‘friple effect’ of, first, the Human Rights Act 1998, secondly,
$55(10) of the Nationality, Immigration and Asylum Act 2002 {which enables support
to be given, notwithstanding s.55(1), to avoid a breach of human rights), and, thircly,
the courts’ power to make emergency interim orders (requiring. support to be given),
that was saving many asylum-seskers and their dependants from ‘starving in the
streets’. More recently, the Court of Appeal in the Limbuela utilised Art 3 of the ECHR
and what must be seen as a judicially-created 'rght to support’ - based on principles
laid down in Pretty v Unifed Kingdom [2002] 35 EHRR 1 — to ensure asylum-seekers
receive sssential welfare support when other sources of assistance are unavailable.”
If a definitive history of the period between 1996 and 1999 ever comes to be wntten it
is very likely that government wamings about a crisis in the support system became
something of a self-fulfilling prophesy.

GLOBAL MIGRATIONS, LABOUR MARKETS AND “‘WELFARE’

Despite the increased use of welfare restrictions to deter unwelcome forms of
migration and asylum, and to facilitate removals' — a process alse evident at present
fp.113] in jurisdictions like the Netherlands (directed even at long-standing residents
as well as unwelcome new arivals) - most European States like the UK cannot
disregard entirely the welfare needs of migrants entering their territories. In practice
the distinction between regular and imegular (or ‘atypical®y migration also breaks
down in the face of the significant and complex needs which new arrivals may have

' Sen Fairer. Faster and Fimer: A Madem Approach to immigration and Asyium (White Paper Gm
4018, July 1998), and Secure Borders, Safe Haven ~ Integrafion with Diversily in Modern Briain (Whiie
Paper, Cm 5387, 2002); and the explanations that preceded s 14(2) of the Homelessness Act. 2002
5.14(2) (introducing exclusions of asylum-seeksrs, and those subject fo immigratien control, from
housing allocations), Residual community care support is still avallzble o mest exceptional needs that
ga bayond financial destitulion, or when NASS suppan is nat provided notwithstanding the "destitition’
requirements added in by s21(1)(1A) by 3116 of the 1999 Act; see, for mxample, B Mami] v Lambeth
Croydon London Borough Councif [2003] EWCA Civ 336; (2003} 6 CCLR 376, pp 284-B7: and cases
discussed by Puttick, K 'Sodial Securfty and Community Care' in Sir M. Burton el af. (eds), Ghal Appeais
2005, VWealwyn Garden City: EMIS, 2004} Val. Il &t GE00-504 and Q10M-1101,
18 ecrratary of State for the Home Depariment ¥ Limbusia [2004] QF 1440, [2004] 3 WLR 581; and soe
" Puttick, K "Asylum support and Limbuela: an end (finally) to £ 557" (2004) 18(3) Immigration, Asylum and
Matlonality Law 186, pp 191-04,
8 guetions B and 40 of the Asylum and |mmigration {Treatment of Claimants) Act 2004. It 1s not clear,
though, how this is necessatly & 'better approach’ given the ensuing problems of destitution, the
likelihood of claimants going 'undergraund’, and the cost o local authoritias® when chlldren are taken
into care at public expense, as considersd by the HC Home Affairs Committes Fifth Repart (2003-04) (at
para 407,




at the reception stags, as well as latar in time. Apart from receplion arangsments,
governmental welfare systems are in any case essential in sustaining managed,
regular migration, and in order to make a reality of EU freedom of movement
principles. A number of factors are at play. But a key one is that third country
nationals — whether they are working lawfully or not — coften find themselves
employed in segmented labour markets where there are paor working conditions and
fewer occupational bensfits to meet in-work welfare or more general needs. High
turnover in such markets often dictates a need for significant levels of income
replacement and State welfare assistance between periods of work, Away from
employment-related needs, government schemes also play a vital integration role —
espedially through public sector housing, health and education systems.

In the newer Fastern European EU States, where welfare systems in the post-
Communist era are still developing, a number of factors have prompied radical
overhauls of State support, especially in response to the needs for a more mabile
workfarce, and the growth in temporary employment and residence.” Elsewhere in
Europe, other considerations informt migrants’ State support arrangements. In
-countries like Spain, where there is a heavy dependenice on seasonal workers from
the Maghreb countries, State support systems plays a vital role in facilitating
employment, especially given the absence of accupational benefits in low-wage
sectors like agricultural and food processing. Even in those parts of Europe wheare
access to the labour market is readily available for new arrivals, and employment law
interventions mean that a job {with adequate wages, occupational benefits, etc) /s
capable of becoming the main source of ‘welfare' for the migrant {and any family
dependants) - something which Third Way principles dictate is essential to obviate
dependency on State assistance® - welfare needs can still remain high.

 In practice migrants can experience serious problems in accassing support. There

are late of reasons for this. In the first place the host country may simply not provide
Ip. 114f much in the way of support. France, for example, is not traditionally noted for
the quality of its support services for new third country armivals, whether they are
barred from taking up employment ar not — which was probably one of the factors
informing decisions by new arrivals, including residents at the Sangatte refugee
zamp, to try to progress on to the UK.# Other factors go beyond substantive welfare
and support rights. | have in mind the problems of discrimination claimants can
experience in securing. substantive employment righta, access to income support
systems lke tax credits, and in the adjudication of sickness benefis, maternity-
related rights, and so forth, which depend oh employer co-operation.” In some cases

2 andor, L Huagary on the Road to the European Union. Transttion in Biue 2004, New York: Praeger;
and DzlewieckaBokun, L Poverty and the Poor in Centrel and Eastern Europs in Gordon, [ and
Tawnsend, P {eds), Breadliite Europe — The Measvrament of Faverly 2000, Bristal: Palicy Press.

A \Welfare claimants are urged 1o ‘he independent’ of the State, and are promised that legislatian will
'make wark pay', notably through tax eredits and minimum wage intervenflans; sea the Mew Welfars
Contract in New Ambitions for Our Country: A New Contract for Walfare (March 1988, Crn 3805). UK Third
\Way approaches, though, are viewed critieally elsewhars in Europe; see, for extample, Esping-Andersen, G
{with Galie, G, Hemerllek, A and Myles, ), Why We Nead 5 New Wolfare Sfate 2002, Oxford: OUP,
p.5. Howsver, immigrants and asylum claimants are generally kept aut of the amblt of Third Viay
measures, and are often unable to wark in order to be independent, and the UK's palicy of excluding
them from the labour market has baen hald not o be unlawiul ar lerational; R v Secrefary of Safe for the
Home Dapartment ex p Jarmmef [1998] Imm AR 1, CA,

22 op cit, Phuong, fn 8.

M Servica Delivery o Customers fom Ethnic Minorties, 1097, Benefits Agency; Mason, D Race artd
Ethricity in Modem Britain, 2000, Oxford: QUP; and Wayne, N Race fregualffy ir the Benafits System,
London: Disability Alliance. The Race Relations (Amendmenty Act 2000 bars aut discrimination in public
decision-making (including immigration-related welfare adjudication}, but there are limits to how much
such legislation can achieve, as considersd at & jaint conference on the sublect Delivaring Race




welfare provision is simply not geared to the support needs of ethnic minorities -
something touched on in discourses on hybridisation and harmonisation of laws - and
Siates’ willingness to adjust to pluralizing pressures of the kinds described by Werner
Menski and Mathias Rohe.®* Inthe UK some progress is evident on this, for example
in responding to needs of polygamous househelds (seen in the State Pension Credit
Act 2002, and ‘polygamy payments’ which supplement guarantee credits for
additional wives). '

For those wha are excluded from employment, it is often the case that the
combined effects of exclusion from mainstream employment, and inabilty to access
State welfare - barriers linked in each case to immigration status - - are contributing
factors that prompt migrants to undertake highly-exploitative, and sometimes
darigerous, jabs in the mast unregulated areas of Europe's labour marksts ®

A further negative by-product of labour restrictions, linked to immigration and
asylum status, is the difficulty of enforcing emptoyment contracts, and welfare rights
that are dependent on lawful employment and 'employee’ status. The inadequacy of
government measures in the aftermath of tragedies like the deaths of young Chinese
cockle-pickers in Morecambe Bay produced outpourings of national rage, some of it
directed against the government: and demands for ‘action’. The newspapers sported
headlines like ‘Skavery 2004 — How Migrants are Lured fo Britain to Work for 10p a
Day and Fed on Dog Food' (London Evening Standard, front page, 13 February
2004); and ‘MP Pleaded for Action on Cockling Danger' (The Times, 12 February
2004). [p.1158] Apart from a highly ineffectual licensing measure, the Gangmasters
(Licensing) Act 2004, directed at gangmasters who supply labour and employers who
use the gangmaster system to recruit (mainly in sectors like agriculture and catering),

little has been done to deal with the inherently weak position such workers are in at -

the private law level viz-a-viz their employers. Nor has action been taken to
strengthen the role of regulatory agencies when they become aware of breaches of
protective legislation. Te do so would, no doubt, draw govermnment agencies closer
into the problems of the poor working conditions faced by illegal workers, and to
some exient make them complicit. Even when such workers have enforceable rights,
for example not to be required to work hours in excess of working time limits, and
agencies like the DTI have duties fo intervens, the obsfacles to the practical
realisation of those rights are enomous,

Yet despite these problems that inhibit State welfare take-up it is generally only
the State that has sufficient resources to deal with the scale and complexity of
welfare needs and support for emplayment. Modem State welfare systemns have now
adapted to most of the range of problems produced by the migration process.
Although they have not been well-equipped to handle Jarge-scale migrations, recent
events, including the mass displacement of sizeable communities in former
Yugoslavia, show how European States have had to adapt to such scenanos. This
fact is now acknowledged by the enactment of Directtve 2001/55 on minimum
standards of temporary protection. Exceptionally, and in the absence of such State

Equality and Good Race Refations {Commission for Racial Equallty and Refugee Coungil, 24 Novembser
2003).

|1 the volume accaompanying the present one (Shah, P and Menski, W (sds), Migration, Diasporas
and Lagal Systems in Eurape, forthcoming, London: Cavendish Publishing). '

5 Op ¢if, Mason, fn 23, p 30; and Puitick, K ‘Atypical and Migrant Waorkers’ in Painter, R and Pultick, K,
Ermployment Rights 2004), Londan: Pluto, Chapter 22. Op oif, Symes and Jomo, fn &, pp 444-45: and op
sit, Willman, Knafler and Fiercs, fn 18, p 37 et saq, discuss the current restrictive pracedures regulating
access to the UK iabour market.

M thicd, Paintar and Puttick, pp 502-05. On kars to welfare support linked to employment and residence
status, see Puttick, K, Welfare Beneffia Law and Practics, 2005 (2" edn), Welwyn: EMIS Publishing,
Chapterz 2 and 8.




support, communities may be resolute and strong enough - and sufficiently well
resourced - to meet their own welfare needs. This was a feature of the support given
by. the Kenyan Asian community to new arivals from Kenya in the weeks that
follawed publication of the Commonwealth Immigrants Bill 1968.% Quite apart from
legal considerations, in the madern context it is not good pelitics for govemments not
to render assistance — particulardy when humanitarian nesds dictate that they should,
and the plight of newcomers attracts sympathy and media attention. This was amply
ilustrated when the Australian government was subjected to a bamrage of world-wide
criticism when it refused to yield to requests to permit refugees sanctuary and enter
an Australian port — even after urgent calls for humanitarian support and safe
haven.®® f[p.116f : :

The truth of the matter is that most national frameworks maintain tight control over
their welfare schemes and access to their labour markets. In doing so, they are ahle
to utilise a range of status measurss, even as a means of preventing their own
nationals accessing State support — as can be seen in the use of the 'habituzal
residence’ rule.® To that exient, for some claimants citizenship and nationality may
be becoming less significant in terms of access to social rights than their abijity to
assist host States in meeting their labour needs — particularly during periods of skills
shortages. This ie one reason why current initiatives to extend entry rights to third
country nationals have become such a priority. However, the perceived need among
States to preserve some semblance of differentiation, particularly in the areas of
employment and social rights, s another factor prompting them to preserve control
over their welfare systems. In combination with the ability to bar out employment,
such control alse provides a potent means of removing those no longer welcome,

(ziven that this is something which Member States are unlikely to be willing to
_want to change, and because the EU is currenily unable to insist on what Tamara
Hervey has called ‘top-down' regulation of national security schemes or ‘replacement
with @ European-level social security regime’, the best that can be expected for the
time being is ‘voluntary convergence’ of EU support systems. This does not add up to
much of a European policy, let alone substantive rights™: and even the less
ambitious objective of agreeing ‘transnational citizenship rights' and ‘common
principles' in this area is praving elusive.”

POST-TAMPERE: A CHANGING POSITION?
Disputes like Sangatte, and altercations between Germany and ltaly after Kurdish

refugeas landed on the ltalian coast, crossed ltaly, entered Bavaria, and made
asylum and welfare claims in Germany, plainly acted as a catalyst to develop

# That community ‘roae to the challenge' of what became known a5 'the Exodus’, and crganised the
assistance required; Shah, R A wrong righfed: full status for Brtalir's ‘other’ ciffizens (2002} 17(1)
Immigration, Asylum and Mationality Law, p 5. :

A wilheim, E ‘MY Tempa. the Australian response (2003} 152) Immigration, Asylum and Nationality
Law, p.152; and see also Shah, P Austrafian immigration and asylum Law: am ouisider's perspective
f2004) 18(1) Immigration, Asylum and WNationality Law 49 on the factors precipitaling Australians
concems about arrivals on their Morthern shores.

25 Thig can prevent UK citizens obtaining welfare support until habiual residence is established after an
‘appreciabla perod of residence”; Gingf v Secrefary of State for Work and Pensions [2002] 1 CMLR 20,
Ch, applying Nessa v Ghief Adiudication Offfeer [1998] 1 WLR 1237, HL: and haldihg that there was no
rule' gn fres movemeant established by the EGJ in Swaddling v Adivdication Officer (COO/OT) [1020] Al
ER (EC) 217 which pravents the UK impasing such reguirements,

' \arvey, T, European Soclal Law and Poficy 1988, London: Longman, pp 82-83.

¥ gaubock, R, From Aliens to Citizens - Redefining the Status of immigrants in Europe 1984, Aldershot:
Awebury. On new welfare models, giving EU-wide rights on 2 more gualified basls, see Esping-
Andersen, G Why We Mead & New Walfare Siate, at 1-25.




common pelicies. In the latter case Gunther Beckstsin, Bavaria's Interior Minister
was reported by the Financial Times on 8 January 1998 as saying (at p.2) that 'More
than half of all pecple whe come to Europe want to live in Germany because the law
is more liperal and welfare payments are higher than in other countries’. The flows of
refugees into EU countries in the aftermath of the break-up of Yugoslavia and from
war zones like Afghanistan also prompisd action, and led the special mesting of the
European Council in Tampere in October 1829 to lay down principles for working
" towards a Common European Asylum System. [p.117] The focus was not just on
giving meaning and legal effect to the principle of non-refoufement. Acceptable
conditions of support, primarily to enable refugeess to remain in the country in which
refugees arfive, were also seeh as a priority. '

The Tampere 'conclusions’, and later initiatives at the Laeken, Seville, and Lisbon
European Councils, also sought to translate some of the more aspirational aspects of
the EU Charter of Fundamental Rights, and non-discrimination principles In public
international law, inio positive obligations on Member States - an objective made
clear in the preamble to Directive 2003/, para 6. But how far have measures like
‘Directive 2003/9 succeeded in defivering on such objectives? The Directive offers
important insights into the way EU commen policy objectives in Art 63 are being
implemented, and so a more detailed consideration of the scheme is merited.

DIRECTIVE 2003/9: COMMENTARY ON SPECIFIC REQUIREMENTS

The pumose of the Directive was to lay down minimum standards for the reception of
third country nationals and Stateless persons who make an application for asylum at
States' barders or in their tarritories as asylum seekers. Family members, freated as
such according to national law rather than under the Directive, are also in the scope
of the measure {(Arts 1-2). In order to maintain subsidiarity principles in Art 5 of the
Treaty, considerable discreticn has been left to Member States on implementation,
and the Directive expressly preserves Member States’ ability to introduce maore
favourable provision (Amt 4). This could, in time, prove problematic as all the
indicators, to-date, suggest that rather than such diversity what ls nesded is uniform
provision consistently applied in all EU States. In the lead up to the implementation
date 8" February 2005 it is already clear that some States, including the UK and the
Netherlands, are introducing gome significant ‘conditioning’ on take-up of reception
support. This appears to be permitted, albeit implicitly. In the UK's case, despite
setbacks in the Limbuela case, the government has made it clear that it intends to
‘stand by' the policy objectives underpinning 2.55 of the NIA so that support can be
withheld from applicants wha do not make asylum claims as soon as reasonably
practicable after their arrival. '

Given the way immigration and asylum controls are inextricably linked to welfare
support, some of the Directive's measures are particularly helpful. For example,
documentation provisions in Art 6 mean that within three days of an application being
lodged with the competent authority, certification of ‘asylum seeker status’, and
confirmation of permission to stay on the receiving state's territory pending
applications being examined, must be given. This is likely to be important in the UK's
context given the delays claimants can experience in getting the documentation
needed to facilitate support, as highlighted in the Mersin and Arbab cases.™ fp.118]

% Gtatemamt on 5.55 of the Natlonality, Immigration and Asylum Act 2002: Court of Appeal Judgment
21° May 2004 (Home Offica, Stat 017/2004).

® 1 v Secrefary of Stafe for the Home Departmer, ex p Mersin [2000] INLR 511, where it was noted
thiat the Home Office is 'habitually guilty of unreasonable and unlawiul delays in the dispatch of atatus




~ Conditions that reguire recipients of support must remain on the territory of the
host state are linked to reception requirements. This was one of the outcomes sought
by the UK and cther countries experiencing the problem of arrivals by migrants
. passing through other EU States’ territory, for example in the Bavaria-ltaly dispute. It
is only when there are ‘serious humanitarian reasans’ that require an asylum
applicant’s presence in another State that the hast State is authorised to provide
travel documents to facilitate such travel (Art 6(5)). Freedom of movement is closely
regulated in accordance with Tampere principles, and this includes rostrictions by
which claimants can be corfined within the territory of the host State, and within “an
area assigned to them by that State’ as long as the assigned area does not ‘affect
the unalienable sphars of private life’, and permits ‘sufficient scope for guaranteeing
access to all berefits’ under the Directive. Article 7 contains important powers of
States to decide on residence, notably for reasons of public interest, public order, or
the ‘swift processing and efféctive monitoring’ of an application’. For ‘legal reasohs’,
or reasons of pubfic order, an applicant can be confined to a particular place (Art
7(3)); and provision of material conditions may be made conditional on complying
with residence conditions. The Directive does not bar out detention, though, even for
. families. -‘Although an appeal opportunity is given by Art 21 to contest a detention
decision, the Directive does nat regulate the detention process according to any
specific standards; and this is likaly, in most EU jurisdictions, to leave intact the
discretionary pawers of individual Immigration Officers.® Another area in which the
Directive seems deficient, relates to families, and the obligations on states ta ensure
that pravision, including ‘adequate accommodation, is provided for applicants and
dependent family members.

Althaugh states are ohliged {by Art 8) to maintain 'as far as possible’ family unity,
and it is stated thai the ‘best interests of the child is to be the primary consideration’,
there is then a surprising lack of specificity when it comes to detailed requirements
for realising these important objectives. In the UK context, especially in areas where
there may be shortages of adequate and suitable housing stock fp. 119} (particularly
in London and the South-East), it is likely to continue to be difficult in practice to
achieve practical implementation of the family unity principie. For that reason it
becomes hecessary to see what the permitted fall-back positions can be - for
example when there are delays in bsing able to mest special needs housing
requirements during the reception stage. In practice, even when local authority social
. marvices have assessed families as having special needs for support under s.17 of
the Children Act 1988, or when special needs legislation like the National Assistance
Act 1948 is engaged for aduli claimants, courts are often reluctant to make
mandatory drders which have the effect of displacing local authorities’ day-to-day
management of the allocation of housing, particularly when this means asylum-
seekers and others are seen to ‘jump’ waiting lists and accorded higher priority than

letters’: and ses R (A Mohamed Af Haf Arhat) v. Secretary of Stale for the Home Dapartment [2002]
ENHC 1248: [2002] Imm AR 538 F such delays result in benefits or other welfare support being
withhald, damages for breach of duty of care can be awarded; R (Ranidagh} v Secretary of State for tha
Home Department [2004] EWHC 1585,

M On UK powers of detention in Sched 2, para 16, and Sched 3, para 2 of the Immigration Act 1971;
and 5.62 of the Nationallty, Imntigration and Asylum Act 2002 (NIA), ses, generally, op e, Symes and
Jorm, fn 6, pp 18-35); and on the controversles irvolved, see Cole, E, ‘The Defention of Asylum-
Seeking Families in the UK' 17{2} Immmigration, Asylum and Mationality Law 94, On the inadequacy of
effective appeal and review foutss as an EU-wide concern, and detentlon as a disproportionate
administrative measure, ses Boeles, P, Brouwsr, E, Woljer, A, Alfenzar, K Borgar Caontrf and
Movement of Dersons: Towards Effeciive Legal Remedies for individuats in Europe, 2003, Utrecht:
Standing Committee of Experts in International Immigration, Refugee and Criminal Law, ppi12-14.
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others. However, there are important exceptions and precedents like the Satantu
case in which a mandatory order was granted.®

A further problem, in this context, is that the schemes appears to do very little
to regulate accommodation and support righis after applications for asylum status
have faifed: or when the person is not in the asylum claims systemn at the point their
needs fall to be assessed. When asylum seekers' application fail, the extent to which
States are obliged to mainiain support will, it seems, remain primarily a matter for
their own immigration, welfare and asylum systems under the Directive. This is a
seriously problematic arsa in the UK, and the Directive's failure to regulats the
process more effectively is very unfortunate. For the foresesahle futura, national law
and priotities will continue to prevaill. The courts, for their part, have been
increasingly careful not to interfera unduly in Home Office powers: and this can make
litigatian particularly difficult. Even the priorities of children and the family appear, at
times, to rank lower in the pecking order than Home Office powers of removal.™ '

Despite the emphasis on family unity principles, the Directive has plainly not
done much to slow down govemment plans to ratchet up restrictions in the support
regime for withdrawing support from failed asylum seekers and their family members.
fp. 120} This much fs clear from the Asylum and Immigration (Treatment of Claimants,
etc) Act 2004. The govemment sees this as entirely consistent with the spirit and
letter of the Directive, which is why that Act was able to add a fifth class of claimant
{failed asylum seeker with family’) to those rendered ineligible for support under the
NIA Schedule 3, para. 1. The Directive’s failure to do more to regulate removal
powers is very surprising, particularly given the serious concemns there must be about
any further extension of States’ use of powers to withdraw essential day-to-day
welfare support to effect removals. In debates on the 2004 Act, there were doubts
expressed about how such powers would ba exercised in practice, and whether they
can be fairly -used without running the risk of engaging art. 8 Convention rights. The
Home Affairs Committee was assured that immigration officers would receive
‘yuidance’ to ensure assistance is not withdrawn until after interviews, and decisions
would be based on ‘clear evidence' that the criteria for withdrawal are met.
Neuerthaal?ess, such guidance is expected to be mainly non-statutory and ‘non-

binding'.

¥ [ (Batanhy v Isfngton BC [2001] 33 HLR 76, (2001) 4 COLR 445, where the claimant, & refugee
from the Congo, with exceptional izave to remaln in the UK, had severe mantal health problems, and
lived with hls wife and four children tn high riss accommedation: and see & (Wahid) v London Borough
of Tower Hamisis (2001) 4 CGLR 455; [2001] EWHC Admin 641, discussed in ‘Communlty care
services, mental health, and re-housing rights — the limits of judicial review' (2001) 8: & Welfare Benefits:
Law and Practice 14.
¥ There |z currently no automalic eligibility for support - sither from NASS, the benefits systam, or 2
local authority, partleulanly for thoss nat co-operating with removal direcions {given the restriclions in
Sched A of the NIA). Support is largely discretionary, although the regime gives a strong steer In
idantifying the circumstances |n which support should nof be withdrawn without other amangemsnts
being put in place: see, for example, NIA £.18{1)(s), {2} which treats a fajled asylum seeker as siif an
*asylum aeeker for the purposes of support, even after a clalm has bean dstemined, if the claimant's
househald Includes a dependent child under 18. Section 17 of the Children Act 1989 assessments for
chlldren in needy migrant houssholdd must have regard to ECHR art. 8 requirements, and take account
of the child's needs, and links with UK-based family members; R (M) v Isfingfon LBC [2003] 2 FLR 503,
pp 918-820; reversed [2004] 2 FLR 867, pp 883-865, 092, CA; and see Coker, J, Finch, M and Stanley,
f»‘f Putfing Children First , 2002, London: Legal Action Group Publicatlons, pp 42-76.

% HG Home Affalrs Committes, First Report of Session 2002-04, para B2, and ses the Fifth Repor,
paras 42 and 43 and concemns about whether the removal of support would be a proportionats respensa
as @ means of facilitating removal, and providing ‘incentives’ to leave.
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Access to employment

In what is one of the most important elements in the legislation, Member States'
authorities are again given wide discretion: in this case to dstermine the period,
starting with the date an application for asylum is lodged, during which applicants will
not have access to the labour market; art. 11. It is only after a decision is rot taken
within a year, and if the delay cannot be attributed to the applicant, that the State
must tﬂ}gen decida the conditions for granting the applicant access to employment: art,
11(2). '

This has been nterpreted to canfer a ‘right to work’ from that peint, but this must be
doubted - especially as conditioning processes remain largely unregulated. The best
that can be said is that once conditiohs are set and work is permitted, access cannat
be withdrawn — at least until a negative decision on the asylum claim {and appseal) is
notified. During appeals, access to smployment may nat be withdrawn, at least
where an appeal against a ‘negative decision’ has "suspensive effect” (and, of courss,
it may not). [p.121f '

Weltare support and housing

Member States are required by the Direciive to ensure ‘material reception conditions’
are in place to assist applicants fram the point they make their application in

" accordance with national procedures and to 'ensure a standard of living adaquate for ’

the health of applicants and capable of ensuring their subsistence’ under art. 13.
Means-testing is permitted, something which is already a feature of NASS support
arrangemeants in the Immigratien and Asylum Act 1999, Part V], the Asylum Support
Regulations 2000, Sl 2000/704, and in measures in the NIA 2002 {primarily within the
definitions of ‘destitution’). What the Directive does not do, however, is reguiate the
support claims, adjudication, and appeals process with any great specificity —
something which is bound to be problematic in same EU jurisdictions.* Although the -
UK’s housing and other forms of social security provision have been characterised as
‘largely discretionary’, public law principles assisted by ECHR requirements apply fo
decisions refusing or withdrawing it. If appeal rights are not available {(and in the UK
they are very tightly restricted) and support is withdrawn unlawfully the decision can
be quashed in judicial review proceedings.”® Test cases liigation, which has

3 The UK position, despits belng characterised as ‘discretionary’, Is already seen a3 largely compliant.
The Immigration Minlster, Bewverly Hughes, in July 2002 Indicated that the UK practice {after February
20115) would be ko permit employment if a determination is not made within a year; see the nate *Asylum
Seskers Working Concassion’ [n 18(1) Immigration, Asylum and Mafionsality Law 54. The courts are
reluctant o interfars In emplayment restrictions; s2e the Jammeh case (fn 21, abova).
* anticle 21 teaves the pracass of cantasting decisions to 'procedures kaid down in national law’: so i
does nothing to Improve the highly restrictive asylum support appeals regime in NIA 55103, 104 and
Schedule 10. With Community Care, which dellvers most of the assistance required by the more
yulnerable asylum epplizants, and dependants with special needs, the ahsence of app=al rights in mast
aspectz of the system means that disputing decisions is largely relegated to judicial review or
administrative complaints territony; see op off, Puttick, fn 17, pp Q200-804, and ap eif, Clements, fn 16,
531-542. ) - ’
EPSQB R (Hamid Al Husain) v Asyium Support Adjudicator and Secrmiary of Stafe for Hre Hame
Depariment [2001] EWHC Admin 832, Times 15 November 2001. Despite the way enabling powets In
5.55(1) and Part V| of the 1998 Act are couched in discretionary and permissive terms, some
commenitators do regard the acheme as, in practice, providing ‘entiflemants'; see, for exampls Billngs, P
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highlighted some of the more negative aspects of the UK's support regime, including
the 'dispersal' policy, has generally been unsuccessful - even when the
circumstances indicate that ECHR rights are clearly in tssue after- applicants are
placed in poor quality, unsuitable accommedation.*!

In one particularly importart area of the scheme, the Directive requires States to
meet the requirements of those with special needs (Aris 13{2), 17). The general
principle in Art 17{1) is that States must take inio account the specific situation’ of
vulnerable people such as miners, unaccompanied disabled people, the elderly,
pregnant women, single parents with minar children and people who have been
subjected to torfure, rape or other forms of serious psychological, physical or sexual
violence. fp.122] In the UK context, including those cases where NASS does not
deliver support, this does not, in fact, add anything to the qualitative aspects of the
assessment and delivery process. Special needs over and above those deliverad
through NASS will generally frigger a right to a Community Care assessment. and

unless the procedures adopted meet Public Law standards it is likely that review.

rights will be triggered, as they would be if agencies delay or fail to implement them,
The point has been illustrated by cases like Bafantu when the Administrative Court
made a mandatory order requiring suitable accommodation to be provided after
delays in re-housing.*

CONCLUSIONS

The new reception standards in Directive 2003/8, and ather measures taken under
Art 63, such as the family reunification procedures in Directive 2003/86 and Directive
2001/55 on temporary protection for displaced persons, and Directive 2004/85 on
minimum standards for determining the status of third country nationals and refugees
(which also clarify the extent of rights to social protection and ‘welfare’ such groups
should be afforded), are important steps in establishing an EU-wide support system
for new arrivals, including support arrangements for third country nationals. However,
in key areas Directive 2001/2 has nat delivered what was needed.” In particular,
there are significant aspects of the asylum support process which remain
unregulated, leaving considerable scope for Member States to act independently. In
some cases this has plainly left the door open to national measures. Some of these, |
suggest, are inherently objectionable — particularly in their use of welfare restrictions
as a means of introducing disincentives for those wha may well be genuine asylum-
seckers seeking to make hona fide asylum applications; instivtionalising the
withdrawal of welfare support from needy people as a ‘Temoval' measure; and
otherwise undermining welfare universality principles. In the latter respect, there is
surely a moral deficit created when essential welfare support is differentiated
according to nationality and migration status, rather than on the basis of need. To
date, EU legislation, and the emerging blue-print for new initiatives in respect of third
country nationals entering the EU, fall well shart of the 'active and dynamic welfare

and Edwards, R, ‘Safeguarding asylum seekers’ dignfiy: clarifylng the interface betwesn Convention:

Ti19 ht= and esylum law' (2004) 1102) Jourra! of Social Securty Law B3, p 84,
*T'n ane case a family was dispersed to a notarlously dengerous and raclst housing estate, but whilst
eonfirming that At 3 of the ECHR could be engaged, the court declined to intervene after concluding
that the level of state protection required had to be commensurats with the degree of sk’ [n each case,
E [’M&hm?t gﬁezaﬂ v Secretary of Stata for the Home Deparfment [2603] EWHC 880; [2003] HLR B4.

Op cit, fn 35.
41 On Implementatien in the UK, see the Asylum Seshers (Reception Conditions) Regulations 2005, 31
2006 Mo, 7 Part 118 of the Immigration Rules (HC 395); and the Asylum Support Regulatlons 2000, S|
2000 Na, Y04, as amended.
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Stata' and 'sustainable social justice' ideas mooted at Tampere, and which informed
Lisbon European Council's conclusions in March 2000.*

These shortcomings are already proving to be problematic in some EU
States. In the face of global pressures, and continuing migration inta the Community,
the need for improved social protection systems, consistently applied across the EU,
fp.123] is not simply going to go away. One predictable carollary of having
inadequate welfare support arrangements and @ bar on access to safs, wel-
rewarded emplioyment, is the risk that a sizeable proportion of all new arrivals will
continue to work in the informal economy, and be exploited in some of the worst,
most unregulated sectors of Europe’s labour market. Concerted measuras on thiz are
well within the EU's area of legislative competence and should, arguably, be treated
as ‘cornerstone’ Title IV and Employment and Social Policy objectives’. As with other
aspects of the common palicy, though, action is well overdue.

Critical Appraisal: Author's Note

Referencas to the pages of the wark in the original Routledge text have been aclde, |
For example, [p.109], added to the sscond page, indicates where p.109 in th
original work begins. _

# Ceping-Andersen, G, (2002) Why We Nesd 3 New Weffare Stafe (Oxford: Oxford Univerzity Press)
developing earlier themes In Esping-Andersen, G Esping-Andersen, G (1990} The Three Whards of
Woelfare Capitafism Carnbridge: Polity; on the ELFs future role in developlng new welfars initiatives see
the pbservations of Frank Vandenbroucks, Minister for Sccial Affalrs and Penslans, Belgian Fedaral
Goverrment, in Hla Foreword, at x-0dv.
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Asylum support and Limbuela:
an end (ﬁna]ly) to section 557

Keith Puttick
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Introduction

Although most of the present legal framework for welfare support for asylum applicants and
migrants subject to immigration centrol has been with us since the enactment of Part I (ss #4—
127) of the Inmigration and Asylisn Act 1989 ({L4A 1999),! Part 3 of the Nationality, Fmmigration
and Asylum Act 2002 (NIAA 2002) has added important elements to the systemn. In particular,
Part 3 now enables (znd in some cases requires) state suppartto be withheld or withdrawn from
a number of groups.
The restrictions are mainly in sections 54 and 55 of, and Schedule 3 to, NiAA 2002. To
appreciate the package holistically, it 1s neccssary ta first consider section 54,
- The restrictions found in secfor 54, inl combinadon with Schedule 3, are mainly directed at
four “classes” of incligible person, namely: asylum seekers who may already have rafiges statos

1. Onthe operstion of die 1999 Acc aupport regime, see 3 Willman, § ¥aafler and 5 Pieres Support for Asylin-Seekes
{Londan: Legal Action Geawp, 2001); and oo the problams in accessing suppart after restrictions were hnpased by the
Asphion end Tneigration A 1226, and nfimr Jeading cases such as R w Haemerpeith and Pudhar Lowdon Borpuph Cownrl,
ex pate M [1928) 30 HLR 10 decided that those S peed of care and ateation” contioued to be cligible for help from
Jocal authorides under the Mrtioral Assimanee Ao 1948, 5 27, see § Willan "Who is Buesponsicle for Supporing
Asylum-Seekensz’ o Vol §, Lisue 5 Welfare Brnefits Lo and Praree 22,
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ahroad; nationals of an EEA State; failed asylum seekers; and people who are llegally in the UK
(NI4A 2002, Sch 3 pares 4-7).

The people particilacly targeted by the Governmentand policy-makers in section 54, howewver,
are failed asylum applicants, notably when they do not co-operate with removal direcdons. The
withdrawal of support abo extends in most cases to dependants. Like other Past 3 restrictions,
however, there are important Imitations, For example, support ot assistance can stll ba piven to 4
child under one of the lead exceptions, paragraph 2{1)(5) of Schedule 3, and otherwise as 2 meatis of
avoiding 2 bresch of the Buropean Conventon on Human Pights (BCHR.) or EC Treaty
requiremnents. Other exceptions are sct out in regulations made under the Schedule, inclnding
powers to provide termparary aceommodation for those who bave with them a dependent child
(INIAA 2002, Sch 3 para %, These provisions are intended, primarily, to enable the National Agylom
Support Service [ NASS) andlocal authorites delivering social services and other Communiry Care
support to stay within EUT and ECHR obligations. Amoang other things, this means welfare agencies
ate obliged to respect, and give practical effect to, ‘family unity’ principles® This is set to beome
an ever more significant factor in the context of new ELT minimim.s tandlards for reception ofasyhum
applicants under Directive 2003/9 and the emphasis they give to family unity and the interests of
chitdren in Articles 13-16, :

This particular part of NIAA 2002's scheme was guickly seen by the Home Office as
inadequate-as a means of securing the remaval of failed asylum seekers —which is why the Asplum
and Impigration Act 2004 (which recrived Royal Assent on 22 July 2004) has meant yet anpther
round of restrctions to add to the current panoply of limitations,

Unlawiful presence in the UK

Apart from failed asylum scckers, Part 3 focuses on withhalding assistance from those who are
present in ¢he UK ‘in breach of the immgration laws' within the meaning of section 11 of NEAA
2002, Although most of the litization in Part 3 cases has focused on section 55 and asylum cages,
this area of the scheme has ko entailed considerable contraversy ~ and has been the whbject of
imnportant test cases with significant implications, particularly for local anthorities asked to give
housing and other welfare assistance when children are invelved. Thus, in B (M) v Erlingten London
Botough Counctl and the Secretary of State for the Home Department (Titerested Partyf, a national from
Guyana was unlawfully in the UK after her visitor's visa expired. She maried an Antighan
national, wha had indefimite leave to remain in the UK, and had a daughter by him who was a
Biritish citizen by vittue of sections 1(1)(h) and 50(2) of the British Mationafity Act 1981 —but they
then scparated. As she had few rescurces, and was in. need of assistatice (and could not provide
far the child), the local authority assessed the child's need for the purposes ofthe Childrest Act 1985,
However, it dzcided that the need could be met by providing the claimant and child with Hclets
to retatn to Guyaa. The claimant contested the decision, arguing that [shington should
accotimodate her, at least until the outcome of legal proceedings, including an appeal apainst
refissal of her application for indefinite leave to remain.

The jsme, of course, highlighted the complex inter-action of Conmmunity Care legislation
and restrictions in the inumigration Yew regime which limit support, particularly atter it becomes
clear that a person s unlawfully in the UK (as the chimant was). In particular, the position in the
Clairnant’s case was affected by paragraphs 1, 2(1) and 3 of Schedule 3 to NIAA 2002, regulations 3

On children’s fights in the immigration and ssylum process, see | Caker, N Firwh and A Stanley Puiting Chiliren Slere

{London: Legal Actcn Group, 2002).

3. B (M) liggeon Donden Borough Council and the Seertaryr of Sente fbr dhe Hosio Dot (Trerested Party) [2004] EWCA,
Civ 235; 7 COLER 230 (June 2004 :
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and 4 of the Withholding and Withdrowal of Support { Travel Assistarce and Temporary Awommodation)
Regulntions 2002.(SI 2002/3074) and the Community Care legislation, notably sections 17, 23C,
244 and 24E af the Childrer Aet 1755, |

At first instance, Wilson | concladed that it wonld be unlawfid for the local authodty, under
the Pepuilations, to accemmodatea person. nnlawiilly presentin the country for amything mare than
a shagt period prior to removal. Flowever, the decision made by the authority was fawed. It had
not carried our the asessment process properly. o particular, contact between the child and her
father had notbeen adequately considered (and prospects for the child's welfare provision in Guyana
had pot been adequately assesed). The Court of Appeal, however, allowed the local anthoriry’s
apped] (Buxton 1] dissenting). Among othet things, Jocal authorities had a peaer to accommodate
under the Repulations ac least until they fail to comply with removal directions, although not
necessarily a dwdy — and to that extene the pasition remaing discretionary rather than mandatory,

However, in practice, the ‘power-duty’ distinction may be less significant than it seems
as the exercise of the power might only lead to one appropriate outcome, ie that the authoricy
must provide accommodation and otherwise meet the needs of a properly conducted assessment
— espeefally ance Convention rights to support ate engaged. This can be assisted in particular
by Article 8 of the ECHR and family life and ‘family umity” principles.

Section 55 and ‘late claims’

A pivorl part of the Part 3 scheme has been seetion 55. This was mitended to deal with so-called ‘late
claimns’ fior asylom, ie claims that are not made on arrival ar ‘as soon as reasonsbly practicable after the
person’s andval'. As Nadine Finch ohserved in her commeatary in “Support provisions within the
Nationality Immigrarion and Ssylam Act 2002 (see (2003) Vol 17, 190 1 TANL 32-36 at 35) on the
legislative history of the provision, settion 55 of NIAA 2002 forms part of a package of measures
introduced after the House of Lords Comumittee stage of the Bill, and builds on eadier distincdons made
in 1996 between “at port’ and ‘i country’ applications. Unlike earlierversions of such legislation, sazfor
55{1) was mtended to be, and is, mandatory in it terms. As well as barting support by TMASS, the
provisior must be read in conjunction with ather restricions on support in 144 1997 {and in NIA.4

2002, Pt 3). These have generally succeeded in curtadling most forms of support that wauld otheradse -

be availsble through the state benefits and Commmunity Care systems — either through specific
restrictions or in legally binding ‘guidance’ tw local authordties on the use af their powers and duses,
Tudicial construction of the scope of the 1999 Act’s restrictions has assisted in preservisg 4 degree of
residual suppont, particulady, for groups with special needs, a5 filustrated by eatly leading cases like
R v Wandsuorth LBC, ex parte (0.* The construction given im that case Lo restrictions madeby f4.4 1599
on support thraugh the Community Care system, and in particular sedion 21 of the National Assistance
Art 1948 fafter the addition of restrictions in. section 27(1.4)), was greatly assisted by the copumon law
pation of the ‘law of humanity’, expounded as a principle in R v Fuabitants of Basthoune® A useful
history of the restrictions from 1996 i provided by Hale L] in her judgment. The tofality of support
restgctions foust also be read in the context of other, more specifically tarpeted limitations, m ather
social welfare provision — for example housing under the homelessness legislation. Thus asylum seekers
and these subject to immigration control are now almost complersly eacluded from local anthonty
powers 10 make housing allocations by sedions 14 of the Homelewnes dut 2002 {through a restriction
added to the Howsing Act 1996 2 section 1064). Thiswas, in fact, one ofthe factors that prompted Shelter
and ather charities working in the housing and hamelesness sector, to Suppott test cases an sedion 55,

4 B v Wendmorh LBC, ex parte O [A000] 1 WLE, 2559,
5. F v fnhabitents of Ezsthongme (1803) 4 East 103,
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Although residual support isstill, exceptionally, available to meet certaiti types of special needs,
particularly when NASS does not, or cannot, deliver the support necded (a5 illusmrated by more
recent cascs such as Westminster City Gainellv Naional Asylum Support Senvic and R (Marifv Lambeth
London Borough Councl and Secretary of State for the Home Department’), in practice, clairnamnes’ ahilivy
to access this and ather welfare support has been much curtailed * Ietwithstanding these impartant
judicial interventions, the wide variations in availability of services and levels of support between
different areas at the local level make the process of claiming something of a lattery.

As far a5 section 55(1) is concerned, the section provides, specifically, that the Secretary of
State may ot provide support 1o 2 person under the asylum support powers in IAdA 1998 (mainly
sectons 4, 95 and #8) or under the newer accominodation cenire pOWers (in sections 1724 of
INIAA 2002 itselfy iF, after 2 person’s asylum claim is recorded, the Secretary of State is not satisfied
that the claim was made ‘as soon as reasonably practicable after the person’s amival in the United
Kingdom'. The comprehensive nature of the ban on support for this group is undeslined still
further by section 55(4) and (5). This bars the use by local authorities of powers to provide
accommodation to asylum seekers while appeals o1 review applicadons are being heard. For
campleteness, it prevents use by autharides of secrion 2 of the Local Govertieni Aet 2000. Among
other things, this empowers them to promote the ‘well-being’ of peo ple in their area —a measure
which by sectios 2{4{)(f} can extend to the provisian of scrvices orace pmmodation ‘to any person’.

Oimee a devermination has been made that a claitant has notmade a claim for asylom assoorn
as reasonably practicable after the person’s arrival in the UK.~ aftera process that includes an initial
screetding interview at Lunar House in London (or at regional centres) based on 2 pra forma set
of questions) — it is not possible to contest that decision by appeal. Any appeal oppoTtunity was
removed as part of the scheme. This was ackieved in a rather copvolated way by stipulating that
a decision of the Secretary of State that he is prevented from providing or armnging support o
a person s 'not a decision that the person does not qualify for supp ortfor the prapose of the appeal
provisions in section 103 of the 1999 Act’ (NIAA 2002, < 55(100).

The auster is now generally seen as legally effective, and Article & compliant, following,
Counrt of Appeal guidance in R (On the Application of Q and Others) v Secretary of Staie.”

'Section 55 and Convention rights

An imporant part of the schewe, i, section 53(5} of NIAA 2002, 15 desipned to main tait porarer
bo provide assistance to avoid breaches of claimants’ Convention rights. it also preserves the ability
to hrect assistance at children and those under the age of 18. The key provision is setion IE{E M}
which stipulates that the section does not prevent the exercise of a power by the Secretary of State
to the extent necessary for the purpose of avoiding a breach of a person’s Convention rights
{within the meaning of the Human Rights Aa 1998 — HRA 1998).
Notwithstanding this safety met, crfics warned during the passage of this part of the
"legislation. through Parliament that the scheme was nevertheless bound to prove problernatic in
its practical operation. In particular, the concern was that section 55(5] was costaedc, as, it practice,

Westmbnstrr Clp Cooncl v Matinnal Asplim Sugpore Service [2002] 4 AL ER. 634, HL.
. (Mant) v Lambeth Lowedan Boreugh Cooaal amd Secttary of Seate for the Fue Dgparteeser [2003] EWCA Civ B34,
O state benedio, see B Puttick Welfare Benefity Lo ond Practice (9¢h edo, Websym Garden Clrys EMIS, 2004, Ch % and
. on Conumunity Care support for asylum seekems, see L Clements Coninmicy Care ait the Law (ondon: Legal Acton
Group, 2004]. 0 appeals ad seview of decirions relating to social securiry and Comenuaity Care for thoss subject to
mmigration contrel and asylurn claimants, see B Puttck ‘Social Seeurity and Compmunity Cars” bo St M Bomon fed]
{Earmword by Lord WoalfLCTy Clul Appeats (T ebargn Garden Cire: EMIS, 2004], Ch41 at CQIELZ-LHM (sodal securiey
aned TASS psristance) and (21411, CQULEQG et seq (Community Care determinotions and aSasnnent).
9. R (O e Applicesion of 0 and Diefier) v Seercary of State [2003] EWCA Civ 364; [2003] 2 All ER, 905.
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MNASS decision-malkers, having deterrmined that seetion 55¢1) applied and barred support (or the
continuation of any support that had been provided while interviews and ‘profiling’ tack place),
would then simply proceed to conclude that no Convendon rights were engaged which
authorised themn to provide assistance,

This has, indeed, proved to be the pattern in most cases. It was therefore not very lang befors

high-profile test cases like (Jwere started, with claimanis asserting that their Convention nghts had
been mfringed after support was withheld." It alsa started to become dear that once an ECHR,
Article ruld successfully be engaged, the combined effect of section 55(5) of NIA4 2002 and
section 6f1) of HRA 1998 — which makes it ‘unlawdful for a public authoriry to act in a way which
i incompatitle with a Conventon rght’ — meant thar a coach and horses was liable to be driven
through the scheme at any Hme. The only real questicn to be determined as this was far from clear
under existing Buropean Court of Human Rights and UK precedents, was whether Artidle 3 conld
e engaged by the withholding of state welfare suppart. If sa, at what point could this happen, for
cxample in the context of depriving 2 persan. of access to accommodation, healthears or income to
pay for food. Could such state acsion, ox inaction, ever be characterised for Article 3 purposcs as a
form of “treatment’ s as to tigger setior 55(5) ~ particalarly s it was plain that the legislature had
quite purposefully endomed the Government’s policy of utilising welfare restrictions 45 3 means of
dissuading asylum. claimants from delaying asylim claims after their andval? :

By this stage, there were clear indications that secfion 55 was causing significant problems,
particularty in areas like London. It was also apparent that the absence ofany land of statutory welfire
support for Jate’ claimants — a problem exacerbated by charites” and voluntary organisations’
increasing inability to cope with ¢he demands on their services — was forcing advisers bo ntilise
emergency applications, This bad often become the only means of getting any kind of assiseance for
their clients. A judicialinsightinto the problem, and the use ofinterim orders asa means of providing
what can be scen as 2 judicial “right to support” and welfate safety net, was provided when a Court
of Appeal judge, Sit Stephen Sedley, observed at the Legal Action Group annual conference m
London i 2003 that it had only been the combined ‘triple effect” of (4) HRA 1998, () section 55(5)
of NIAA 2002, and (0 the éourts’ power to make emergency interim ordets (requirng support) that
was saving thany asylum seekers and their dependants from “starving in the soreets’.

At the end of May, howewver, the Court of Appeal made it decision in Secretary of State for
the Home Department v Limbuela.'’ For the Home Office, this was its most serious et back yet in
relation ta seetion 55, Depending on whether the Home Secretary can maunt & successful appeal,
the majority’s decision in Limbriels may well prove those commentators right who have always
roaintmined that the scheme, and the policics on whickh it is based, are hopelessly flawed.

Limbuela — facts and issues

Wir Limbuela, an Avgolan natienal, arrived in the UK on € May 2003 and claimed asylom the
next day. He was provided with INASS accommodation, Ten days later, however, the Sectetary
of State determined that he was not satisfied that Mr Limbuela had made his claim for asylum ‘as
soon as reasomably practicable’ after arrival In accordance with section 55¢1) of NLdA 2002,
accommodation and suppert {that would otherwise have continued under segion 85 of LA 1595)
thersupon stopped.

10, For o valuable analysis and disewssion of setion 55, 20d the implications ofthe () case on the operation of che legisladon,
ser B Thomas " Aeylan Seeker Support’ $2003) 10 foueal of Social Security Lawi, lme 4, 163, On Jater case develaprens,
sze P Billings and T, Bdwards 'Safeguarding Asylum Seekec” Dignity: Cladiyiog the Intedfice Betwean Comnventdon Rights
and Asylum Law' (2004) 11 _fanenal of Sociel Seority Law, Tsoe 2, 83,

1. Seevetary of Stam fir the Horrs Doparbmit v Lingoefa [2004] BWACA Cive 540
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M Limbuela spent a period sleeping rough and begging withour success. He had no money,

arcess to food or washing facilities. Accommedation from a charity ended afier four days. The

Secretary of State did not accept that this amounted to violations of Article 3 or 8 of the ECHR,
which required him to use his power under section 53(5) to resume suppart.

On 28 July 2003, however, Eady ] granted an intedm injunction against the Secretary of-
State. Pending disposal of the claim or farther order, he ordered that the Secretary of Stave should
provide accommeodation and support for the claimant’s essental iving needs. In the meéantime,
an 10 June 2003, Mr Limbuela’s asylum claim. was rejected, end the adjudicator dismissed an
appeal on 1 September 2003, However, the Immigration Appeal Tribunal gave leaye to appeal
and remitted the case for re-hearing hefore a different adjudicator. Accordingly, fuurther
proceedings were still pendingby the time permission for 2 judicial review of the refizal ofsupport
was given in Octoher 2003.

Judicial review proceedings

When the case came before Mr Justice Collins in R {On the Application of Limbuela) v Secretary of
Siate for the Home Depar;men!,'z he considered, in particular, rwao leading Court of Appeal cases,

indluding R (O the Application of Q and Others) v Secretary of State.' This was an appeal from 2

decision of Collins ] bimself, and the court rejected dhe test he had applied to the application aff
Article 3 of the BCHR,, which was whether there was a ‘real risk” that there would be a breach,

and, if so, whether it was sufficient bo grant relief. The Court of Appeal held that there had to

be 4 condition which ‘verged on the degree of severity capable of engaging Art 3%, described in

the case of Pretty » United Kingdom." In particular, paragraph 52 of the Pretty judgrment wasrelevant

in its consideration of the types of ‘reatment’ within Arncle 3. Among other thinps, this could

include i treatment’ that "attains a minimum level of severity and involves actual bodily injury

ar intense physical or mental suffering’. In additon, where reatment humiliated or debased an

individual, showing lack of respect for, or diminishing, his or her human, dignity, or aropses
feelings of fear, anguish or inferiority capable of breaking an individual's morl and physical

resistance, it could be characterised as ‘degrading’. The suffering which flowred from natarally

occurring iness, physical or mental, conld alsa be covered by Asticle 3 *where it is, or risks being,

exacerbated by treatment, whether flowing from conditions of detenton, expulsion or other

measures, for which the authetities can be held responsible’.

The second case considered by Collins J was R (On the Application of T) v Secretary of State
[for the Home Departntent.' In that case, the cotrt had declined to lay down any one ‘simple test’,
saying that sach case had to be judged in relation to “all the circumstances which were relevant
e i, Oin' the evidence, Article 3 was not engaged, and kis circumstances did not verge on the
“inhuman’ or ‘degrading’.

After considering Mr Limbuela’s position, Collins J found against the Secretary of Brate,
concluding that in his particular circumstances, were he to be deprived of support, he would have
no access to overnight accammuodation and his chances of obraining food and other necessary
facilities during the day would be remote. He would be ‘reduced to begging or traipsing around
Londan in the hope of finding somewhete which might provide him, perhaps imregtarky, with
some degree of assistance’. That, in the judge’s judgment {at para 413, particularly in winter tirme,
was ‘quite sufficient to reach the Preity threshald’.

12 R {On e Applicasion of Limbieele) # Serretary of State fir the Howme Departcnr [2004] BWHL 299 (2004 WL 62102, QBD).
13, Swprau i -

14, Prenp v United Kiugdans [2002] 35 EHRR 1.

15. R [Ow the Applicrtivn gf T) » Secretary of Stace for the Home Depanipient |2003] EWCA Civ 1285
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Tn reaching this decision, Collins | declined to accept submissions based on the approach
taken in B (On the Application of Zardashs) v Secretary of State for the Home Department.” In that case,
Newznan | had indicated {at para 12) that being destitute for weels would not necessanly verge
on a breach of Axticle 3, given the abligation on an applicant to clearly establish that charitable
support had notbeen provided and that he was incapable of fending for himself

‘Court of Appeal

“The Secretary of State appraled, and the appeal in Linbwela was conjoined with two similar cases,
Adam and Tesema.” '
I dismissing the appeal, the majerity of the court (Laws L] dissenting) concluded that the
failures in each of the cases appealed could, indeed, constitute ‘mbuman or degrading reatment’
under Arside 3 of Past I of Sdedule 110 HRA 1998
The issue posed for Lord Justice Carmwath, Sin ik starkest form’, was:

... to what level of abject desomton such individwals toust sink before their suffenng or
humiliation reaches the “minimuom level of severity” to amount to “inhuman or degrading
treatmeie”

He called this ‘the Atticle 3 thresheld’.

Affer considering the Qand Tcases, henoted that thecourtin 2, havingaccepted the Pretfrtormuli,
was also faced with the separate question ofwhether the smte’s fimction could sinply be 'to wait and see’
uptl that threshald was crassed — er whether it must take ‘preventative action’. The court asked:

‘... Iy it compatible with Art 3 of the Convention to provide no assistance to those wha
are destitute on the basis that Art 3 will not be engaged unless and unell that desdrution
results in ill-health or some other similarly severe adverse consequence?”

in (, the tenm “verging on’, said Carnwath L], seemed to have been ‘designed to mitigate
the worst effects of a pure “wait wnd see” approach’. .
He nated that the court had also said in G

It {5 not unlawiul for the Secretary of State ta decline to provide support unless and unil
it iv dear that charitable support s wot bees provided and the individual (s incapable of fending for
himself. That is what section 35(1) reguires him to do. He must, however, be prepared to
entertain further applications from those to wiom he has refused support who have not
been ahle to find any charirble support or other lawful means of fending for themselves.
The Astorney-General indicated that is always open to asylum seckers whe have been
refised support te re-apply for this.' (at para 63 — emphasis added)

As Carmowarh L understood that passage, it was not necessary for the datmant to show the aetial anset
of severe illness or muifering, pariculardy if the evidence established ¢learly thar charitable support in
practice was not available, and that he had no other means of ‘fending for himself’ — the presurnption
wrould be that severe suffiering would irnminently fallow. At that point, the claimant had done encugh
ta show that he was “verging on’ the necessary degree of severity, and Article 3 was accordingly engaged.

|
g
E
i
:
i

16, R [ rhe Applicacior of Zardaste) v Seoetary of Shate for the Home Diepartmewt [2004] EWHC 91,
17. [2004] EWHC 354 and [2004] EWHS 295, reapectively.
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Carmwrath Lf conchuded by noting that, before the decision in 0, there were three possible
approaches to Article 3 in such cases:

(@) that it had no applicadon because the conditions of the claimants werc not the result of
state ‘treabmient’;

4 thar its application was confined to the specially vulnerakle (eg pregoant wotnan or the

elderly);
(¢ thatitwrasof general application, provided the circumstances orfan individual applicant were
sufficiently sexious.

Tn (2, (4) and {#) had been excluded. A there was no appeal, the state, in consequence, had to be
taken ta have accepted responsibility for taking ‘measures’ to cnsure that individuals whe qualifi=d
for help under the test established by cotitd obtain it

He could sec no reason to interfere with the conclusions of the judges in each of the

cases appealed.
At that poine, Carnwath L could have co ncluded his judgrment and rejected the appeal on

‘those grounds alone. However, he considered that this would have been ‘too narrow an

approach’, particularly given the way in which the appeals had been presented, and the request
mmade to the court for ‘gutdance’. The coust alse had to lock, he said, at ‘the overall pasition in
current arcurmstances’, and to ‘take account of the realides’,

Hawing had the benefit of intexim relief, he assumed that none of the appellants was currentdy
‘verging an’ Article 3 suffering. However, he thought that if the appeal were to be allowed it conld

be anticipated that they, and up ta 600 othems, would then becomte dependent on charitable sapport. |

The court had heard no evidence fom the Secretary of State as to how, I practice, he expected
that sudden indlux to be handled, or that he bad policies in place adequate for the purpose.

Cn the evidence presented by Shelter and others, thers was not siraply 2 'real dsk’, buta
'practical certainty’ that the charitable agencies would be unable to cope with such an inflox.

The reasoning of Jacob L

Lord Justice Jacob agreed that the appeals should be dismissed. However, there are a number of
important elementsin kis judgment which bring into even more stark relief the weakinesses in the
Home Secretary's position; and there are key points in the judgment which put the scheme, and
much of the palicy underpinuing it, in doubt. Indeed, he deseribes “cument policy’ as unlkaeiul.

‘Orvershadowing’ the facts of the three cases, he said, was the fack that there were 666 others
in 2 similar position. He wondered what was to be done abotit destitute peopls in this position.
He described the ‘verging on' test as "abhorrent, illogical and very expensive’, and he wras not
surprised that some judges could not accept that it was correct, even though it rmighit follow from

* the court’s decisionin €, i that the *real sk’ test had been rejected. “Vergingon’, hesaid, seemed

to be ‘the onby next logical stapping place’.

He went on to consider the level of available sonrces of accommodation and other support
far asylum seskers, and concluded that it was evident that the established charities could not feed
o1 support them. There was a ‘near certainty’ that a substantial proportion would fall below the
Article 3 threshold. He continued:

‘OFf coturse some rright, to survive, resort to thedt, prostitarion, or illegal warking (very likely
for sa—called “gangmasters”). But all these forms of survival would not pass the Art 3 threshold
and cammet be prayed in aid by the State — which, to be fair, it does not seek to do.’




H
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He added that: - DJ-' fio
! discg
... although one may nothe able ta say of any particular individual that there is mare than : 85 sci
a very real 7isk that denial of food and shelter will take that individual across the threshold, { Righ
ane can say that collectively the current policy of the Secretary of State will have that effect i
in the case of a substantal number of people. It seems to me that it must follow that the of the
current policy (which includes having no policy save in the case of heavily pregnant mitig
wotnen) is unlawfil as violating Article 3. And it follows that the treatment of the particulaf
individuals the subject of these 2ppeals in pursuit of that policy is also unlawful.’ inclug
' TeCEp
The dissenting judgment : :E?: i
] . ! Iy
In his dissenting judgment, Laws L] pointed out the Jack of consistency that had been present ﬂ1:1i:ir:]
among the judges of the Administranive Counrt, despite two “sabstandal’ judgment in the Court COmncE
of Appedl. He thoughrt the relevant principles in this area were ‘more than usually elusive’, After valne
considenng the distinctions between two types of breach of Article 3 of the BCHE. which - pregn
emerged from the case law (e {2 viclence by state servants, and {b) acts or omissions by the stats tortur
which exposed claimants to suffering inflicted by third parties or "by circumstance”), ¢he thiust 3 take i1
of his judgment was that sechion 55(5) of NLA4 2002 did not operate to oblige the Secretary of access
State to ensure that asylum seckers had support. In effect, this approach, unlike the majorty y
L judgments, does not require preventative or pre-emptive action. Indeed, Laws L] preferred a ; minin
K : construction based on a "wait and see’ approach, and did naot think it was for the courts to oy to ¢ the ne
' widen the scope of Article 3. This, of course, stands in clear contrast to the fudements of the : arguak
majority which can be seen a5 construing the legislation in a way that sagsfies dhe ECHR it3s e
obligation to ‘take measures’ to secure that Conventon dghts enjoyed by everyone in the state’s Tl
Junsdiction; and as requiritig more than just the provision of a long stop’, particularly once it addres
becomes plain that other sources of assistance {ic chantes or family support) is not available. : others
In a particularly telling passage, Laws L] commented that: labour
. : : from |
"We cannot dotl the mantle of the statute’s practical administrators. We certainly cannot illegall
do so {and I do oot suggest that my Lords have any such thing in mind) in ordler to save
section 55 from excoriation in the morml and palineal arena. In pagticular we cannot soain
i and extend the obligations of the Thited Kingdom under the ECHR. Art 3 beyond what, b Con
judicially, we conceive to be their proper mits.” Group
3 the La
Cin the proved or admitted facts, nome of the cases, he said, exrhihited ‘exceptional feamres 2 cribecs
50 as to reguire the Secretary of State to act under section 55(3)° {at para B1). I
asked]
Appeal to the Lords Ok seckert
The Secretary of State has been given leave by the Court of Appeal to appeal to the Honse of Loxds,
but at the time of writing it is not clear if this will pe ahead. A Home Office press release suggests, 8. ;{“f
however, that it will. If an appeal does, ittdesd, proceed to.the Lords, it wonld be unwise to try A 9. WI
ta anticipate the Bkely result. This is especially so in the fice of the srang dissenting opinion from T
Lawns L], and continaing doubts about the precise scape ofapplication of Article 3 in cases founded £ :;-z
; on oo more than official inaction by state welfare agencies. That said, it is difficult to see what % e
) viable elternative tests or guidance their Lotdships could provide to the approaches carefully uL
:I constructed in the (and Limbuels cases. If they do elect to depart from those decisions (whether E:;
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or niot in doing 50 they allow an appeal), their likely starting point would almost certainty be the
discord that is apparent among judges in the Administrative Court copceming how the section
55 scheme can map on to current Asticle 3 jurisprudence from the European Court of Human
R.ight, and the principles laid down in Pretty.

Wlost neutral advisers would consider that Camnwath L] probably gotitright in hisassessment
of the “verging on’ test. Whatever its inadequacics, that test was plainly devised as 2 means of
mitizating the worst eficcts of a pure “wait and see’ approach.

O the other hand, there are other factors which the Lords may wish to tke inte account,
jncluding one which has not been addressed to date. Tt is that the EC legislation on ninimum
reception standards expressly petmits Member States to do just what section 35 (1) of NIAA 2002
does— see Arhcle 16¢2) of BC Directive 200349, That said, decisions must be taken individually,
ohjectively and impartially, and ‘reasons’ must be given {Art 16(4]}. An important caveat, also in
Article 16(4) is that decisions must not only be based on the “particular sitnation of the person
concemed' — cspecially with regard to people assisted by Asticle 17 (a group that includes
valnerable persons stich a5 minors, unaccampanied minos, disabled peaple, elderty peaple,
pregnant women, single parents with minor children and those who have been subjected to
tarture, tape or other serjons forms of psychological, physical or sexual viclence) — they must also
take Into account the principle of proportionality. In any case, the obligation to make healthcare
accessible is ahsolute. ' '

Arguably, the Lords are nat constrained by the terms of the Directive, particularly as it sets
rminimom standards as oppesed to definitive rales; and compatibility with BC law does riot obviate
the need for ECHR. compliance. However, consistency is bound to be an important factor, and
arguably requires a construction which assists the UK to stay in line with the BC law regime as
it is evolving with regard to measures made under Title IV of the EC Treaty-

For a varety of reasons, Directive 2003/9 fills well short of what is currently reguired to
address the shartcomings in, and disparitics bebween, Member States” suppart systems. " fimong
other things, the cornbined effcct of Article 11, authorising the applicants to be barred from the
labour market for at least a year, end Article 16(2), enabling ewential support ta be withheld (even
from. these with potentially viable asylnm claims), makes such new arcivals, when working
Hlegally, easy prey to exploitaion in Burope’s worst, most unregulated employment sectors."”

Commentary and conclusions

Groups such as the Refugee Council and Sheleer are, needless to say, generally very happy with
the Limbueln result. Both organisations have been among the Govermment's most vociferos
crtics of Part 3 of NE44 2002, and particularly secifon 55,

In welcorming the decision, the Refuges Councill’s Chief Executive, Maeve Sherlock,
asked Ministers, instead of pursning an appeal, to ensure that the suppott regime protects asylum
seekers with the ‘basic essendals to enable them to get by'. She considered that section 5.5 had

18, K Putrick *Tovards  Just Buropean System for Migrane?', W Hart Legal Workshop 2004, Tnstimte of Advanced Legal
Studes, Lopdon Toiversty (Jase/Tuly 2004). .

19, . Painter and K Pottick Emplapsent B ighes (3 edn, Londan: Blusa, 2004), Ch 22 o pp 503-505. Canchusions reached ar <he
Tamper= Eupepean Councl in Qewober 1999, and after the Europein Couned] 4 Lithan in March 2000, held oot the promis-
of rather canre eferive welfare support aremgstnents, with prindjple that weuld asist groups e asylm applicants; and led
ta mapectariony which are not, ar pressnt, being delivered. These ineluded “smacsinable sodal justes’ okgjectives and more

It ‘Tnchizive” arrangrrents for aypical grovps dependent on state welfare mpport—see, generally, G Goata Bsping-Anderen [aith

G Galliz, £ Hemergjck and ] Myles: Foreword by F Vandeobrouskes) by 33 Meed o Ne Mefne Stote [Coefiord: Orrfoed

A Upjversity Press, 2002). On the ELs firurs tals i developingmach welfine systems, see, in particuliy, the abfervations of Frmk

’ E 2 Vandenhoourle, Mintster for Seil £tz and Pengions, Bdgian Fedeml Govemment, in his Forewerd ak pp sy,
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been the cause of “widespread misery and destitution among people whao deserve protection’,
as the organisation had concluded inits report Hungry and Homeless — The Fmpact of the Withdrawal
af State Support on Asylun Seeleers, Refugee Communities, and the Foluntary Sector® It had been
administratively cumbersorae, she said, and ‘Home Office time and tesources could be better
spent on improving the quality of asylum decisions’.

Shelter, which played a protiinent part in the proceedings, called on the Government to
undertake the ‘thorough review' of sectfor 5.5 which has already been proposed by the Commons
Home Affatrs Select Committee. Shelter's Director, Adam Sampson, said the judgment was “a
victary for very vulnerable people who are in desperate need widh nowhere to turn’. Section 55,
he said, ‘had threatened o gready imcrease the number of homeless people on the soeets,
undemmining the government's success in tackling rough sleeping',

Indications from the Hotne Office to the Refiigee Council and to voluntary support
organisatons following the judgment were that basic levels of support for asylum claimants
eligible for such support, including those who would nommally be at sk of losing such suppart
because of a Tate claim’, would be mmaintiined. This was then confirmed on 25 June 2004 in Home
OHfice instructions. The effect of these, basically, is that it will only be where a person has no
altermative sources of support, inclnding accomimodation and access to basic amenities and foad,
that assistance will be demad, even when conditions for engaging section 55{1) appear to have been
met. In a press release on 21 May 20042 the Home Office confisthed that ie would be seeking
leave to appeal to the House of Lords. It also said that it was ‘considering the fidl implications of
the court’s decision and examining the options for the future’. :

Interestngly, although some important {albeit very latc} changes to the asylum suppost
system were introduced into the Asplum and Imigration (Treamment of Claimants, en.) Aet 2004
before it received Royal Assent on 22 July 2004 (well after the Limbrela judgment was handed
down) —and these were significant cnough to mean the Bill had to be ‘re—committed’ — thers were
no Home Office moves to deal specifically with section 55 aspects of the support regime. The
changes made relate, in the main, to provisions dealing with withdrawal of support from fisled

their way' if they are to continue to receive assistance after their claims have falled under the new
streamlined appeals structure — for example by engaging in ‘community activides’. There arealso

through ‘integration loans’.”

The Likeliest scenario following Limbuela is that the Government will smply adopt a “wait
and see’ approach in the Jead up to a Lords appeal. It would be surprising, however, if contngency
plans are not being made in case of a Lords appeal fatling; and if longer-term ideas, even if only
to modify rather than completely overhaul secffon 55, are not already starting to be hatched ...

Keith Puttide, Law Sdhool, Staffordshire Uriversity

20, Refuges Councl, Ap-il 2004

21, Home Cifice, Statswe v Sertiem 55 oftee Nataraticy, Jeemigraton and Asplume et F002: Conrt of ppeal fregmn e {Stat 017/ 20043,

13, See geions 76 aid 73, To b not dlear, though, haw the withdrawal of essenial welfare suppott is neeeserity a 'beter
approach’ in facilimting femovali — a9 the Government hay asmerted — especially given the coswing preblenny of desdiucion,
che i%elihood of daimanm going ‘undeground”, md the st to Joca] autharides” whed children ars taken into care 3¢
public expense. Such points were considered by the HT Home Affic Committee Fifth Repore (2304 at para 44,
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asylum seekers. Among other things, they hawe introduced requirements for claitants to ‘pay -

some navel ways by which claimants can contrbute to the costs of their integration, for example
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Strangers at the Welfare Gate
Asylum Seekers, "Welfare™ and Convention Rights after Adam

Keith Puttick

At a glance

The decision of the House of Lords in R v Secretary of Sisle for the Home

" Department, ex parte Adam and Others has clarffied the circumstances in which the

withdrawal of state welfare support amounts to treatment’ that infringes a claimant's
rights under Article 3 of the European Convention on Human Rights, rendering such
action unlawful in terms of section & of the Muman Rights Act 1998, In the bigger
picture, Adam and other recent court decisions considered in this article highlight
how access to even 'the most basic necessities of life’ (as Lord Bingham dezcribed
them in Adam ") will continue to depend on a strict construction by judges of statutory
limitations on such support, or the deployment of key Canvention articles - something
which has been essential in the face of an increasingly restrictive statutory regime.
Whilst the result in Adam plainly assists in the maintenancs of a right ta basic social
protection for asylum claimants and dependants, the integrity of the UK's asylum
system and claimants' ability to pursue claims, the precise scope of this judicially
protected ‘right’ is uncettain. Apart from anything else, its future deployment will
depend on its application to particular circumstances on a case-by-case basis. Nor (s
it entirely clear whether the imprecision of the principles established in Adam opens
up opportunities in the future for courts to develop and deploy controversial judicial
approaches such as the ‘spectrum analysis’ as a means of denying or withdrawing
support for claimants. That analysis was adopted at the Court of Appeal stage of the
case, with support by the majority of the court - and despite its obvious lack of
authority from Convention jurisprudence, the concept was used again by that court in
support of the decision in the disturbing case of R (Gazer} v Secretary of State for the
Home Depariment. :

Introduction

As in other countries, the UK continues to ratchet up restrictions on access to its
welfare support systems, including benefits, healthcare and Community Care
services, as a means of managing migration and asylum, and facilitating removal.” In
the pursuit of those objectives, eligibility for SLA.N.L. 275 support has become
inextricably linked to immigration status.” What is Jess clear, however, is whether the
paradigm is still a guarantee of a minimum floor of support for all entrants te the UK,
including those awaiting a decision on their application for ‘refugee’ status - but within
a radically reconfigured and restrictive support regime.* Or whether the agenda has
maved on, so that it focuses on an altogether different ‘perspective’ described by one
senior judge as ‘can we reduce the number of arrivals by building disincentives into

-the provision of suppert[?], with an emehasis on 'control of numbers' (what he

described as an essentially ‘political goal’).

tn the UK, the use of immigration status in both these ways is a relatively new
phenomencn. Until recently, there were few legal constraints on take-up of benefits
and services linked to nationality or immigration status. Such restrictions as there
were generally focused on National Insurance contnibutions for contributory benefits,
and ‘ordinary residence’ or ‘presence’ in- Great Britain as the main criteria for
eligibility for non-contributory or means-tested benefits® - rather than nationality,
citizenship or status requirements. This prompted one commentator to observe that




imrmigration law impinged 'hardly at all on the provision of benefits and services in the
UK' and that ‘the post-war Welfare State doctrine of Beveridge, Bevan and Butler
was one of equal access to benefits and services for all those in need regardless of
immigration status’” ' :

The first sericus inrcads into this position came with restrictions in the fncome
Support (General) Regulations 1987 (S1 1987/1967 }, which enabled benefits to be
reduced or withheld for illegal entrants and ‘overstayers’, and when 'habitual
residence’ status was supserimposed by a change fo reguation 21{3} of those
Regulations. The latter is a requirement which in practice has seemed, mainly, to
affect UK nationals, those with a right of abode in the UK,® and those from ethnic
minority communities [or groups] - especially after they leave the country for familial
visits and are told on their retum that they have lost UK ‘residence’. Habitual
rasidence and a more recent variant, the: ‘right to reside’, remain problematic in other
contexts, for example for EU citizens from the new Accession States seeking support
from the benefits system while they laok for work, or while they are warking in low-
paid work during the minimum period of continuous employment required before they
can establish eligibility."

Restrictions in primary legislation

Major restrictions in primary legisiation - directed at a new class of entrants ‘subject
to immigration control' - came with the Asylum and lmmigration Act 1996. As well as
making it an offence to employ a person in that category {s & ) and limiting access to
local authority accommodation (s 8 ), the Act authorised regulations to be made
barring out asylum claimants from Incame Support (although preserving in section 11
an underlying entitlement if the person then went on successfully to gain refuges’
status). In the first of a series of important judicial interventions attempting to
preserve a minimum level of support while applicants were in the UK to pursue
asylum claims, regulations to rastrict asylum claimants’ access to Income Suppart
made in 1906 were treated as ulra vires soon after.!” Whilst the majority of the court
in the JOW? case acknowledged that restrictions on state welfare were a legitimate
means of discouraging ‘economic migrants', the court held (Neill LJ dissenting} that
the changes interfered with a person's ability to assett an effective asylum claim, and
the ability to utilise appeal rights under the Asylum and Immigration Appeals Act
1893. Had the regulations been maintained, the court considered that the right to
claim asylum would have become 'nugatory’™® and would have rendered claimants'
rights to proper consideration of their asylum claims in the UK ‘valueless in practice
by making it not merely difficult, but totally impessible for them to remain here to
pursue their claims'."™ The current position is that Income Support can still be claimed
by asylum seekers (under regufation 21ZB of the Income Support (Generai)
Reogufations 1987) once a claim for refugee status has been recorded. However, if
regufee status is then established there will be a deduction from the award for any
support given under the tmmigration and Asylum Act 1999 ({AA 1999) scheme to
meet the claimant's ‘essential living needs’ up to that paoint.

The majar change which has produced the current, and altogether more restrictive,
regime came in Parf VI of [AA 1899, This built on the ariginal distinction made by the
Immigration Act 1971 between people with a ‘right of abode’ and those whaose right to
live, work or settle in the UK is regulated by that Act. Under the 1971 system, a
person subject to immigration control became subject to requirements on ‘leava to
enter and ‘leave to remain’. Howsvear, by 1999 the meaning of 'subject to immigration
contral' in the context of the 1971 Act's regulatory scheme had become different from
the definition of a ‘person subject to immigration control’ in the 1989 Act. The critical




change came when section 11509 of 1AA 1999 excluded anyone within that new
descriptor from most farms of UK social security. ™

Social security banefits were ndt the anly casualty, however. Community Gars rights
were afso removed from such claimants (fAA 71299 s 116} [n particular, a new
section 21(1A) of the Mafional Assistance Act 1948 barred out {and still bars out)
claims for residential accommadation and services. This how applies to anyone with
a need for care and attention arising solely: '

'{a) because he iz destitute; or
(b} because of the physical effects, or anticipated physical effects, of his being
destitute.’ :

Like sacial security, such support, togsther with state education, healthcare and
Community Care parts of the UK welfare system, remained generally ‘open’ and
universally accessible until *LAN.L. 217 the 1999 changes - and assisted people on
the basis of need, while imposing minimal requirements in terms of immigration
status or nationality pre-conditions. Under the post-Second World War welfare
system, access was universal, in the sense of being readily available to all who were
present in the UK on the basis of need for that service. In creating the new regime in
1909, the Government declared that it was sesking to create 'a new safety net
support scheme’ for asylum seekers, but one based on genuwine need. The change
was also needed, it said, as a means of ‘liffing the current burden on local
authorities'.’” More recently, in proposals to introduce restrictions on access to
healthcare by overseas visitors, the Govermment has reiferated that the NHS 'is a
national institution and not an intemational one', and that '[ilt is there to provide free
treatment for those who live hare and not for those who do not.™® The Joint Council
for the Welfare of Immigrants {'JOWI'), however, has been critical of aspects of the
proposals, seeing them as posing a risk to the health of undocumented migrants and
failed asylum seekers, and risking discrimination against UK people in the settled
immigrant cammunities.”

l.egal challenges to the restrictlons

Inevitably, legal challenges to test the scope of the restrictions, and in particular the
amended section 21 of the National Assistance Act 1948, followed soon after. The
Court of Appeal in R v Westminster Cify Council and Others, ex parfe M, P, A, and X
had already held that that destitute asylum seekers, deprived by the Asyfum and
mimigration Act 71996 of all benefit entitlement, could nevertheless be assisted by
local authorities under the section,’® but it remained to be seen, in the face of an
apparently clear, pervasive bar in section 21(1A}, whether any residual support was
still avaiiable under the section (eg for a claimant with significant health needs).

In R v Wandsworth LBC, ex parte O: R v Leicester City Councl, ex parte Bhikba, '°
the answer was a rasounding 'ves', at least for 2 person with serious healthcare
needs in the form of physical as well as psychiatric problems. The claimant had
overstayed her leave and was subject to deportation. Her lawyers had been pressing
for exceptional leave to remain (‘'ELR") so that she could be treated for her medical
prablems - especizally as she would not have been able to get such help if she were
to be returned to Nigeria where her mental health would have deteriorated rapidly.
Giving the leading judgment, Simon Brown LJ preferred the contention of the
appellants, which was that if an applicant's need for care and attention was to any
material extent made more acute by circumstances cother than the mere lack of
accommodation and funds, then despite being subject to immigration control he or
she still qualified for assistance. Such 'circumstances’ obviously included the factors




refarred to expressly in section 21(1), including age, iliness and disability. If, for
example, an immigrant, as well as being destitute, was old, ill or disabled, he was
likely to be yet more vulnerable and unable to survive than if he were merely
destitute. He considered that the word ‘solely’ was a 'strong' one, and. that its
purpose was ‘evident’. He added (at 529) that: '

* 1 AN.L. 218 ‘Assistance under the Act of 1948 is, it need hardly be emphasised,
the last refuge for the destitute. If there are to be immigrant beggars on our streets,
then let them at |zast not be ald, ill or disabled.’

Later in his judgment {at 803}, Simon Brown LJ made it clear that unlawful presence
in the UK should not be a bar to a local authority providing support. This was a clear
departure from the approach of Moses J in R v Brent London Borougft Counicil, ex
parfe D. * This case looked to the common law concept of the ‘law of humanity' for
the principal means of preserving a duty to support. However, it alse allowed
'exceptions’, and for ssveral years this had been of great assistance to local
authorities in section 21 cases when they came under pressure to deliver assistance.
Specifically, even if it could be shown that the needs of a claimant did go beyond
mere 'destitution’ {eg when seeking ELR on healthcare graunds), assistance could
be refused on the basis that the claimant had the option of leaving the country. In a
particularly significant part of the decision, however, Simon Brown LJ rejected this
approach, and he went on to conclude that local authaorities had no business’ with an
applicant's immigration status when their role was to assess needs and wslfare
support, observing {at 603} that:

'... it should be for the Home Office to decide {and ideally decide speedily) any claim
for ELR and to ensure that those unlawfully here are promptly removed, rather than
for local authorties to, so to speak, starve immigrants out of the country by
withholding last resori assistance from those who today will by definition be not
merely destitute but for other reasons too in urgent need of care and assistance.’
Supporting this important aspect of the judgment, Hale LJ commenied that the
National Assistance Act 1948 was about ‘needs, not morality' {at 604).

Ex parte O remains a key benchmark for determining if there is a residual eligibility
for health, Community Care and other welfare services for asylum seekers and
others subject to immigration control when they have special needs. What is more, 1t
is clear that local authorities retain duties under the 1948 Act and other Community
Care legislation, notwithstanding {AA 1998 's restrictions. Such eligibility may also
displace the lead responsibility and support normally provided by NASS (the Natianal
Asylum Support Service). Thus, in R (On the Application of Westminster City
Council) v National Asylum Support Service, #' the House of Lords concluded that
whilst the NASS scheme had displaced mainstream benefits and Community Care
support services for the ‘able-bodied’ claimant, section 21{1A) had not relieved NHS
ard local authority duties to those who were ‘destitute’ and infirm when they had
other unmet special needs. Although /A4 1999, including section 85, was drafied
sufficiently widely to enable NASS to accommodate all destitute asylum seekers -
able-bodisd or infimn - NASS was entitled fo take into account the availability to
claimants of other sources of ‘support’ (as made clear by the Asylum Supporf
Regufations 2000 (51 2000/704)). This not only confirmed that claimants in such
situations could look to the local authority for assistance, it had the further
consequence that it relieved ceniral government and NASS of legal duties once that
parallel duty could be demonstrated. Similarly, in the later case of R (On the
Application of Mani) v *LA.N.L. 219 {ambeth 1 8G? the claimant, whe suffered from
a congenital abnormality in his leg as well as mental healh problems, succeeded in
asserting a right to local autharity accommodation relying on the approach adopted in




gx parte 0. He was able to do it despite refusing an earlier offer of NASS
accammadation. The local authority's duty of support remained, notwithstanding
section 21{1A), said the court, and this would apply equally to asylum seekers as it
would io others nof seeking asylum. Clearly this iz a position that is set to continue,
at least until the House of Lords or Pardiament decide ctherwise, or Parliament
legislates to change the balance of responsibility between NASS and local
authorities.

Human Rights Act 1998,s 6

The dutins of NASS and local autherities are now supplemented by a pervasive
requirement in section & of the Human Rights Act 1998 (HRA 1898), which makes it
‘unlawful for a public authority to act in a way which is incompatible with a
Canvention right. GCongsequently, when Parliament enacted the MNafionality,
imrmigration and Asylum Act 2002 (MIAA 2002), it specifically addrassed this
requirement by ensuring that the Secretary of State and local authorities retained a
power to provide support to avoid a potential breach of HRA 1998 requirements. In
the event, this has proved to be a timely and necessary addiiional factor in the
equation. Indeed, a Court of Appeal judgs, Sir Stephen Sedley, pointed out af the
Legal Action Group's annual conference in London in 2003 that it had only been the
combined ‘triple effect’ of {a } HRA 1998, (b ) section 55(10) of MIAA 2002 (enabling
support to be given despite the bar in secfion 55(1) op supporting ‘late’ applicants, to
avoid a breach of human rights), and {¢) the courts’ power to make emergency
inferim arders, that was saving many asylum seekers and their dependants from
‘starving in the streets’.

Impact of HRA 1998 on IAA 1992 and NIAA 2002

Under section 54 of and Schedule 3 to NMAA 20602, restrictions on giving support are
directed at four ‘classes’ of ineligible person, namely {(a } asylum seckers who may
already have refugee status abroad, (b ) nationals of an EEA State, (¢ } failed asylum
seekers; and {d ) people who are illegally in the UK (Scft 3 paras 4-7 ). Section &5
then provides that the Secretary of State may not provide support to a persan under
the asylum support powers in JAA 1999 (mainly sections 4, 95 and 24 ), or under the
newer accommodation centre powers {in sections 17 to 24 of MAA 2002 itself), If,
after a person's asylum claim is recorded, the Secretary of State Is not satisfied that
the claim was made ‘as soon as reasanably practicable after the persen's amval in
the United Kingdom'. Restrictions are then underlined by sectian 55(4) and (4} which
bar out the use by local authorities of powers to provide accommeodation to asylum
seekers while appeals or review applications are being heard. Section 58(3),
however, confers a residual power to provide assistance to a claimant and children
under the age of 18 to avoid a breach of a claimant's rights under the European
Convention on Human Rights {{ECHR’), and paragrapft 3 of Schedife 3 makes
similar provision for local autharities.

Cases started to come before the couris to test the legality of the policy behind
section 55. In particular, attention focused on Article 3 of the ECHR, which prohibits
states -from subjecting peaple within their jurisdiction to torture, or inhuman or
degrading treatment or punishment. Given the scale of deprivation experienced by
growing numiers of people regarded as 'late’ claimants - who had then baen refused
support or had support withdrawn - the argument *L.A.N.L. 220 started to crystallise
that such action waz (& ) ‘treatment’ for the purpese of Adicle 3, and {5) sufficiently
serious, at least in its effects, to put the Home Office and other agencies refusing
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support in breach of the Article. The absence of any kind of statutory welfare support
for such claimants - a problem exacerbated by charities' and voluntary organisations’
inability to cope with the sudden demand on their services, particulary in London -
was Torcing advisers, as a last (or only) resort to emergency applications in the High
Court. This was plainly the onfy means of gstting any kind of basic assistance. In two
cases which came hefore the Court of Appeal, the court had been asked to consider
whether Arlicle 3 was even capable of being engaged. :

In R (On the Application of Q and Othars) v Secrefary of State for ihe Home
Department, % the court accepted that the withdrawal by NASS of basic suppert was
capable of being inhuman or degrading ‘treatment. The duestion was then at what
point did the claimant's needs, following the withdrawal of support, put the Secretary
of Stata in breach of Canvention requirements? '

After rejecting the approach adopted at first instance which was to ask whether thers
was a ‘real rigk' of a breach, the Court of Appeal concluded that there had to be a
condition of deprivation which ‘verged on the degree of severity capable of engaging
Art 3, as described in Prefty v United Kingdom. * In principle, according to Pretty,
Yreatment' by state officials could include ‘ill-treatment’ if it “attaing a minimum level of
severity and invelves actual bodily injury or intense physical or mental suffering’, or
where it humiliated or debased an individua!, showing lack of respect for, or
diminishing, his or her human dignity. If it aroused feelings of fear, anguish or

inferiority capable of breaking an individual's moral and physical resistance, it could

e characterised as 'degrading’. The suffering which flowed from naturally occurring
iliness, physical or mental, was also potentially covered by Article 3 '‘where it is, or
risks being, exacerbated by treatment, whether flowing from eonditions of detention,
expulsion ar other measurgs, for which the authorities can be held responsible’.

In the second case, R {(On the Application of T) v Secrefary of Stafe for the Home
Department, % the court had declined to lay down any one ‘simple test’. It said the
reality was that each case had to be judged in relation to rall the circumstances which
were relevant fo it'.

Despite these two Gourt of Appeal decisions, it was clear that there was ongoing
uncertainty about the scops of Article 3 - and there were continuing divisions,
especially among judges in the Administrative Court, on the issue.

Subsequently, the Limbuela case came on appeal before the Court of Appeal ® Mr
Lirnbuela, an Angolan natianal, had arrived in the UK on 6 May 2003. He claimed
asylum the next day and was provided with NASS accommodation. Ten days later,
however, the Secretary of State determined that he was not satisfied that Mr
Limbuela had made his claim for asylum 'as soon as reasonably practicable’ after
arrival. Using the power in section 55(1) of AIAA 2002, the accommodation and
support provided under section 85 of JAA 1999 was withdrawn. Mr Limbuela then
commenced a period of ‘sleeping rough' and begging, but without much success.
Accommodation from a charity was provided briefly, but this ended after four days.
An application was made in the Administrative Court for an arder requiring support to
be reinstated, in the course of which proceedings the Secretary of State did not
accept that the action. taken amounted to freatment infringing Mr Limbusla's
Convention rights under Articles 3 and 8 %.A.N.L. 221, and he declined to use his
power under section 55(5) to resume support. Eady .J granted an interim injunction
against the Secretary of State, and pending disposal of the claim or further order, he
ordered that the defendant should provide accommodation and support for the
claimarit's essential living needs. In the meantime, Mr Limbuela's asylum claim had
been rejected, and the Adjudicator had dismissed an appeal. Howeaver, at that paint




the Immigration Appeal Tribunal, after granting leave to appeal, remitted the case for
re-hearing before a different Adjudicator. So furiher proceedings were still pending by
the time permission for a judicial review of the refusal of support was given in
Qctober 2003. '

Limbuela: the Court of Appeal declslon

The majority of the court {Laws LJ dissenting) rejected the appeal in all three cases,
holding that the withdrawa! of support constituted finhuman or degrading treatment’
under Part {, Article 3 of Schedule 1 to HRA 1938, What is more, Camwath LJ, after
considering the reasoning in the Q case, concluded that it was not necessary for the
claimant to show the actual onset of severe illness or suffering, particularly if the
evidence established clearly that charitable support in practice was not available and
that a claimant had ne other means of ‘fending for himself'. The presumption would
be that severe suffering would imminently follow, and at that point he had dane
enough to show that he was ‘verging on’ the necessary degree of severity to engage
Article 3.

His Lordship noted (at 72) that before the decision in Q there were three possible
approaches concerning Article 3 in such cases: '

() that it had no application because the conditions cf the claimants were not the
result of state ‘treatment;

(b} that its application was confined to the specially vulnerable (eg pregnant woman
or the elderly),

{¢) that it was of general application, provided the circumstances of an individual
applicant were "sufficiently serious’. '

in @, it was clear that (a } and (b) had been excluded. As there had been no appeal,
the state, in consequence, had to be taken to have accepted responsibility for taking
‘measures’ to ensure that individuals who qualified for help under the test established
. by Q coutd obtain it. Carnwath LJ saw no reason to interfere with the conclusions of
the judges in each case. :

Concurring with that judgment, Jacob LJ went a ot further and also characterised the
policy on which the withdrawal of assistance in each case as ‘unlawful. After
considering the level of available sources of accommodation and support for asylum
seckers, it was evident, he said, that the established charities could not feed or
support them. There was a 'near certainty’ that a substantial proportion would fall
below the Aricle 3 threshold. He observed (at 74):

‘Of course some might, to survive, resort to theft, prostitution, or fllegal working {very
likely for so-called "gangmasters”). But all these forms of survival would not pass the
Art 3 threshold and cannct be prayed in aid by the Staie - which, to be fair, it does
not seek ta do’ '

He added:

It follows that although one may not be able to say of any particular individual that
there is maoare than a very real risk that denial of food and shelter will take that
individua! across *LA.N.L. 222 the threshold, one can say that collectively the currant
policy of the Secretary of State will have that effect in the case of a substantial
number of people. It seems {o me that it must follow that the current policy {which
includes having no policy save in the case of heavily pregnant women} fs unlawfll as




violating Art 3. And it follows that the treatment of the particular individuals the
subject of these appeals in pursuit of that policy is also unlawful.’

In a robust dissenting judgment, Laws Lt construed seckion 55(5) of NIAA 2002 in a
way that did not oblige the Secretary of State to ensure that asylum seekers had
support by way of preventative or pre-emptive action - and he preferraed a ‘wait and
sed' approach. Among other things, in the course of his judgment, he sought to draw
a distinction between what he described as breaches of Article 3 resulting from
violence by state servants {which he called ‘category (a)'), and breachea which
consist of acts or omissions by the state which expose the claimant to 'suffering’
inflicted by third parties or by ‘circumstances’ {'category {b)'). He recognised that the
distinetion which he was drawing was not the same as that which exists between
positive and negative obligations, but considered that, whereas state violence other
than in the limited and specific cases allowead by the |aw is always unjustified, acts or
omissions of the state which expose persons to suffering other than violence - even
suffering which may in some instances be as grave from the victim's point of view as
acts of viclence which would breach Article 3 - were 'not categorically unjustifiable’.
His Lordship added, in fact, that they could be ‘capable of justification if they arise in
the administration or execution of government policy’.

In an important part of the judgment, later relied on and applied in the Court of
Appeal case of Gezer (see below), Laws LJ introduced what was later to be dubbed
the ‘spectrum analysis’. He said {at 53):

in my judgment the legal reality may be seen as a spectrum. At one end there liss
violence authorised by the Siate but unauthorised by law. This is the worst case of
category (a) and is absolutely forbidden. In the British State, | am sure, it is not
reality, only a nightmare. At the other end of the spectrum lies a decision made in the
axercise of lawful polficy, which however may expose the individual o a marked
degree of suffering, nof caused by violence but by the circumstances in which he
finds himself in consequence of the decision. In that case the decision is fawfil
unfess the degree of suffering which & infifcts falbeit indirectly} reaches so high a
dagrea of severity that the courf is bound ta limit the Stafe's right to implement the
poficy on Article 3 grotnds. ' {(emphasis added)

Later in the judgment, his Lordship said that the point on the spectrum which marked
the dividing line was at the place between cases where government action is justified
notwithstanding the individual's suffering and cases where it is net (at 53). He also
considered that a person was not degraded in the particular, telling sense, if his
misfartune was no maore and no less than suffering (not violence) by the application
of government palicy, commenting {at 56):

'l do not mean to sideline such a persan's hardships, which may he very great, | say
only that there is a qualitative difference, important far the reach of Ariicle 3, between
such a case and one where the Siate, by the application of unlawful violence, treats
an individual as a thing and not a person.

In his conclusions of principle on Articla 3, Laws LJ said that whers the Article was
deployed to challenge the circumstances of lawful government policy whose
application consigned an -*LA.N.L. 223 individual to circumstances of serious
hardship, the Article was na more hor less than ‘the law's last word'. It operated as ‘a
safety net, confining the State's freedom of action only in exceptional or extreme
cases' (at 56).

In conclusion, on the proven or admitted facts, Laws L) could not accept that any of
the cases being appealed exhibited ‘exceptional features’ that were sufficient to
require the Secretary of State to act under section 55{5}a).




The “spectrum ‘emaamljl.lfsisir and Gezer

There are a number of criticisms and concems which can be raised against the
‘spectrum analysis’. First, as a means of limiting the application of Article 3 of the
ECHR in cases that bring into question the adequacy of state support for claimants
still pursuing asylum claims, it can be cnticised for the same reasons on which the
withdrawal of benefits in the JCWY case (discussed under Restrictions in primary
fegisiation above) was held to be uftra vires. Its effect, if deployed against a person
who haz fallen foul of =secfion 55(1} of MIAA 2002, is to inhibit the asylum claims
process by, in effect, making it impossible to continue pursuing an asylum claim in
the UK. Secondly, a distinction between state viclence which is "always unjustified’
becauss it is ‘violencs’, and "acts or omissions’ which are not 'viclence' because they
merely inflict suffering in other ways, including the withdrawal of siate welfare, is
clearly problematic and untenable. It is also a rather dubious means of trying to open
the door to legitimising such acts or omissions by the state as 'justfiable’ -
particularly when it seeks ta rely on the fact that such acts or omissions are taken by
officials acting within their remit, and in pursuit of government policy. The whole
purpose of the Convention, surely, is to subject states’ governmental palicies to
scrutiny against human rights norms which can transcend the legitimacy which they
might otherwise derive from states' domestic laws. Needless to say, the analysis has
Jitthe or nothing to commend it in terms of ECHR case law.®” But this, in itself, would
not prevent government agencies, including NASS and local autharities administering
Community Care services (often within tight imits on thair resources), from deplaying
it as a means of promoting govemment objectives. Unfortunately, it is this point which
highlights the way implementation of Convention rights at the state leve! {in the
immigration and asylum context, as in others) is always vulnerable to judicial re-
sngineering, particularly in pursuit of domestic agendas. In this respect, refugee
support systems are often as problematic as the refugee law regime itselff, given that
their implementation, including administration of support arrangements before
appl[cazlgts can gain ‘refugee’ status, is delegated to individual states and their
courts.

The problem, however, is that in Limbuela both Carnwath and Jacob LJJ agreed with
the 'spectrum analysis’. Indeed, it is possible to read the majority's judgment as
simply differing from that of Laws LJ in determining the peint along the spectrum line
at which they placed the appelants’ cases. Camwath LJ, for exampls, - after
acknowledging "with gratitude' the ‘illumination provided by Laws LJ's powerful
discussion of the scope of Aricle 3', agreed with him that ‘the legal reality is a
spectrum’ (at 67). For that reason, the Court of Appeal was again able to deploy the
concept when determining the scope of an asylum ctaimant's Convention rights in the
disturbing case of R (Gezer) v Secretary of State for the Home Department. *°

S ANL 224 In Gezer, the appellant appealed against the decision of the
Administrative Court refusing his application for judicial review of a decision of NASS
to ‘disperse’ him and his family to a council estate in Glasgow (and a later decision to
refurn them there). After Mr Gezer and his family claimed asylum he was diagnosed
with psychotic depression, and NASS were aware of this. Nevertheless, he was
offered accommodation on a council estate in Glasgow pursuant to its dispersal
programme. It was made clear that if the offer was declined all financial suppaort
would be taken away. So the family moved there. In the event, they were subjected
to racial abuse and harassment, including an attack on their accommodation. After a
return to London, NASS again offered them accommeodation {again in the Glasgow
dispersal area). YWhen the family declined, their support was withdrawn. Proceedings
in the courts continued (atthough NASS later withdrew the decision). In particular, the
case raised important questions about the extent of the state's "duty to protect,
especially when the [likely danger was the result of the action of the state itself.




Among other things, Mr Gezer argued that Article 3 was engaged at the point when
he faced a risk of ill-treatment. In addition, he argued that NASS should have
appreciated that his menial state rendered him vulnerable, and that it should have
made enquiries to ensure that he was noi exposed to the treatment that he and his
family had suffered. |n the event, the case failed but was then appealed.

In dismissing the appeal (Laws LJ giving the |eading judgment), the Court of Appeal
concluded that Mr Gezer had a 'choice’ whether ar not to accept the offer of housing
an the estate (despite the fact that financial support would have been withdrawn if he
had declined). This meant that a compulscry result had not been ‘imposed' on him -
and this assisted in the conclusion that the case fell at the less serious end of the
spectrum of patential Article 3 cases, as considered by the court in Limbuefa, The
court was not prepared {0 accept that NASS was obliged to ok inte the conditions
on the esiate to see if Mr Gezer wauld be harmed - a finding assisted by the fact that
the Secretary of State had wide powers and discretion in administering support under
section 85 of 1AA 19389, and could not be expected to ensure accommodation was

‘suitable’ for a particular asylum claimant. In any case, by withdrawing a requirement

that the family return to the same address in Glasgow, any ‘duty to protect' had been
satisfied and there was therefore no violation of Articla 3.

Adam: the House of Lords judgment

MNot long after the Gezer decision was handed down, the joined appeals of the
Secretary of State in Adam, Limbuela and Tesema were heard by the House of
Lords.® Immediately, the case became a high-profile one, with significant levels of
media coverage and public interest. No doubt the court was aware of this, and of the
difficulties it would create for the Government, policy-makers and the legislature if the
court rejected the appeals, given that this would drive a coach and horses through
the policy underlying section 55 of NIAA 2002. Indeed, it is a striking feature of the
Lords' judgment {which did reject the appeals) that they went to a lot of trouble to
stress that their decision focused on the /aw, and not ‘politice’. Lord Craig said as
much when he commented that “the question whsether, and if 30 in what
circumstances, suppert should be given at the expanse of the state to asylum-
seckers' was ‘an intensely political isaue', but that {at para 14).

‘It is important to stress at the outset, however, thal engagement in this political
debate forms no part of the Judlclel function.'

*LAN.L. 225 Baraness Hale, at the start of her speech, was at paing to say (at para
7o)

. we ere-reeeeeting. rather than challenging, the will of Parliament.’
Lord Brown later contributed the remark {at para 85) that:

'... thers can be no question here of the court by its decision thwarting the will of
Parliament.’

No doubt such nervousness was due, in par, to the recent propensity of some
ministers to attack the judiciary, often unfairly, on immigration and asylum issues,
and to porray the judiciary as interfering excessively in government ‘policy’ and what
they see as discretion given to decision-makers by Parliamentary laws. Given the
impartanca of the judicial role in identifying the limits of such discretion, however, and




maintaining effective judicial scrutiny of refugee law, it is not unreasonable for our top
court to remind the Government periodically of the discrete roles played by the courts
and executive.”

Lord Blngham's reasoning

The context in which section 55 had besn passed was explained by Lord Bingham of
Comhill at the outset of the first speech in the judgment in which he rejected the
appeals. After referring to ‘the very sharp rise in the number of applications for
asylum over the last decade or so’, he said that the legislative response of
successive governments has been founded on two premises, namely that while
some asylum applications were made by ‘genuine refugees’, a majority were not and
were being made by so-called ‘economic migrants’ seeking a higher standard of
living than in their home countries; and that the UK was an ‘atiractive destinatior’, as
it treated, or was widely believed to treat, applicants more generously than other
countries. He considered that the legislative provisions had been enacted.

' _with the object, first, of encouraging applicants to claim asylum very promptly. This
is because it is thought that claims made promptly are more likely to be genuine,
because such claims are easier to investigate, and because if claims are made
promptly and are judged to be ill-founded, the return of the unsuccessful applicant to
his country of origin is facilitated. It has also been sought, secondly, to restrict the
access of asylum applicants fo public funds. The object is to reduce the burden on
the public purse; to restrict public support, so far as possible, to those who both need
and deserve it to mitigate the resentment widely felt towards unmeritoricus
applicants perceived as battening on the British taxpayer, and to discourage the
arrival here of economic migrants by dispelling the intemational belief that applicants
for asylum are generously treated’

Lord Bingham did not consider that ‘the policy and purposes’ underying the
legislation were in issue, as they represented 'a legislative choice'. The issug for him
turmed on the appflication of the Pariamentary enactments, including section 85 of
1AA 1999, and section 85 of MAA 2002 which ‘revoked’ that authority where a person
had made a recorded claim for *LA.N.L. 228 asylum but the Secretary of State was
not satisfied that ‘the claim was made ag soon as reascnably practicable after the
persan's arrival in the UK. Each of the three respondents had made such claims,

gither on the day of amval in the UK or the day after. He went on: '

f the Iagislation ended there, it would be plain that the Secretary of State could nat
provide or arrange for support of the respondents, even if he wished, and however
dire their plight.’

After noting that in section 55(5), Parliament had recognised that the prohibition in
section 55(1) could lead to a breach of an applicant's Convention rights, which public
authorities including the Secretary of State and courts were obliged fo respect (under
section 6 of HRA 1298), Lord Bingham pointed out that the Secretary of State was
only authorised to provide support to a ‘late applicant’ for asylum to the extent
needed {0 avoid a breach of that person's Conwention rights. His freedom of action
was ‘closely confined'. He considered the scope of Article 3, identifying the focus as
being on ‘inhuman and degrading treatment. He thought that it was 'plain’ that
Yreatment could include actions taken as part of the regime imposed on late
applicants, especially as section 55(1) prohibited the Secretary of State from
providing or arranging accommodation ‘and even the barest necessities of life’.
Interestingly, he then linked this to the bar on access to the labour market -
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samething that had been achieved by secfion 8 of the Asylum and Immigration Act
1096, the Imymigrafion (Restrictions on Employment) Order 1396 (5 1996/3225), and
standard conditions which were Included in the applicant's notice of temporary
admission, a breach of which may lead to his defention or prosecution. This
combined to prevent his undertaking any work, paid or unpaid, without parmission,
which could not be given unless his application had been under consideration for
twelve months or more.

Lord Bingham was in no doubt that such treatment could be ‘inhuman or degrading'.
Indeed section 55(5)(a) assumed that it may - an assumption that was ‘plainly
correct sinca the judgment in Pretfy, where the European Court of Human Rights
(‘ECtHR'} had described the general nature of treatment falling within Article 3. He
added that the dascription was ‘in close accord with the meaning one would naturally
ascribe to the expression’, adding his understanding of the peint at which the Aricle
was engaged:

~ ‘Treaiment is inhuman or degrading if, to a seriously detrimental extent, it denies the

most basic needs of any human being. As in all article 3 cases, the treatment, to be
proscribed, must achieve a minimum standard of severity, and | would accept that in -
a context such as this, not invalving the deliberate infliction of pain or suffering, the
threshold is a high one.’

He accepted that a ‘general public duty to house the homeless or provide for the
destitute cannot be spelled out’ from Article 3. But he had no doubt that the threshaid
coufd be crossed if a late applicant, with no means and no alternative sources of
support, unable to support himself, was, by the deliberate action of the state, ‘denied
shelter, food ar the most basic necessities of life'. He ceonsidered that the Secretary
of State's duty under section 55(5)(a) aross:

‘.. when it appears on a fair and objective assessment of all relevant facts and
circumstances that an individual applicant faces an imminent prospact of serious
suffering caused or materially aggravated by denial of shelter, food or the most basic
necessities of life. Many factors may affect that judgment, including age, gender,
mental and physical health “LAN.L. 227 and condition, any facilities or sources of
support available to the applicant, the weather and time of year and the period for
which the applicant has already suffered or is likely to continue to suffer privation.’

Before the end of his judgment, Lord Bingham concluded that it was not possible to
formutate any ‘simple test for all cases. Instead, he thought that if there was:

'... persuasive evidance that a late applicant was obliged to sleep in the street, save.
perhaps for a shart and foreseeably finite period, or was seriously hungry, or unable
to satisfy the most basic requirements of hygiene, the threshold would, in the
ordinary way, be crossed.’

He did not regard O'Rowrke v Unifed Kingdom™ as authority to the contrary. He
observed that if in that case the predicament of the applicant had been the result of
state action 'rather than his own volition', and if he had been ineligible for public
support {which he was not), the court's conclusion that his suffering did not attain the
requisite leve!l of severity to engage Article 3 would have been “very hard to accept’.

The other Lords' reasoning
The other Law Lords reached similar conclusions to Lord Bingham, but with some

important differences in terms of reasoning and emphasis.
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Lord Hope

After summarising the facts of each of the three cases, based on the judgments at
first instance and the agreed Statement of Facts and issues, Lord Hope cansidered
what he described as ‘the plight in which asylum-seekers find themselves' and the
context of the legislative scheme which denied them access to the labour market. He
noted that there is provision now in paragraph 360 of the Immigration Rules {(giving
effect to Council Directive 2003/9/EC laying down minimum standards for the
reception of asylum seekers), whereby an asylum seeker who has been waiting for
twelve months for an initial decision can apply for permission to take up employment.
However, he also noted that for twelve months asylum seekers and their dependants
are prohibited from eaming money to maintain themselves. He might have added
that, despite that change, the system remains discretionary in that conditions can be
imposed.* He went on to consider the impact of the introduction of the NfAA 2002
regime, and in particular the requirement of section 55(1) on the support regime in
Part VI of 1AA 1999, noting that statistics provided during the appeal indicated that
although 30 per cent of asylum claimants made claims at their port of entry, 70 per
cent did not, and their claims were made 'in-country’. The significance of that was
that such claims were liksly to be regarded as ‘too late’. Interestingly, as Lord Hope
pointed out, a Parliamentary committee had identified the potentiat problem, in ECHR
terms, *LA.N.L. 228 while the Bill was heing considerad by the Joint Committee on
Hurman Rights. The committee had found it ‘difficult to imagine a case where a
person could be destitute ... without giving rise to a threat of violation of articlés 3
and/or 8 of the Convention' **

In Lord Hope's view, the key to ‘a proper understanding’ of section 93(5){a) lay in its
use of the word ‘avoid' in the phrase ‘avoiding a breach'. Stringent though the new
test was no doubt intended to be, the application of section 6(1} of HRA 1998 to the
acis and omissions of the Secretary of Stale as a public authority had to be
recognised - and the purpose of section 55(5)(a) in this context was to enable the
Secretary of State to exercise his powers to provide support under provisions in fAA
1999 and secfions 17 and 24 of MIAA 2002 befors the ultimate state of inhurnan or
degrading treatment was reached. Once that stage was reached, he said, -the
Secretary of State was at risk of being held to have acted in a way that was
incompatible with the asylum seeker's Convention rights, contrary to section 6(1)
{and with the potential consequences that this could produce as a result of sections
7(1) and 8(1) of HRA 1998). However, section 55(5)(a} enabled the Secretary of
State to step in before that could happen, so that he could ‘avoid’ being in breach. He
then went on to address two issues of Convention law: first, 'the absolute nature of
the prohibition in article 3'; and secondly, the adjectives ‘inhuman or degrading’. On
the first, he considered that:

‘The prohibition is in one sense negative in its effect, as it requires the state - or, in
the domestic context, the public autherity - to refrain from treatment of the kind it
describes. But it may also require the state or the public authority to do something to
prevert its deliberate acts which would otherwise be lawful from amounting to ill-
treatrment of the kind struck at by the article.’ .

He pointed out, however, that the fact that an act of a positive nature was required to
prevent the treatment from attaining the minimum level of severity which engaged the
prohibition did not alter the essential nature of the aricle’. The injunction which it
contained was prohibitive - and the prohibition was absoftite.

Lord Hope was one of the two judges {the cther being Baroness Hale} who plainly'

did not accept the concept of the 'spectrum analysis’ developed at the Court of
Appeal stage of the appeal and deployed since then. He said:
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| must confess to a feeling of unease about this analysis. It has no foundation in
anything of the judgments that have been delivered by the European Court and it is
hard to find a sound basis for it in the language of article 3.’

After considering Predty, he stated that:

"Where the inhuman or degrading treatment or punishment in question results from
“acts or omissions for which the state is directly responsible there is no escape from
tha negative obligation on states to refrain from such conduct, which is absalute. In
most cases, of course, it will be quite unnecessary to consider whether the obligation
is positive or negative. The real issue, as my noble and learned {riend Lord Brown of
Eaton-under-Heywood has indicated, is whether the state js properly to be regarded
as responsible for the conduct that is prohibited by the articie.’

L AN.L. 222 But the ECHHR, he said, had all along recognised that ill-treatment had
to attain a minimum level of severity Jf it was to fall within the scope of ‘inbuman or
degrading treatment or punishment’, as could be ssen from four leading cases.’

© After observing that It was impassible to by a simple definition to embrace all human
conditions that will engage Article 3, he thought the ‘exercise of judgment’ was:

', required in order to determine whether in any given case the treatment or
punishment has attained the necessary degree of seventy. It is here that if is open to
the court to considsr whether, taking all the facts into account, this test has been
satisfied.'

Lord Hope thought that it would be wrong to lend any encouragement to the idea that
the test was more exacting where the treatment or punishment which wauld
otherwise ba found to be inhuman or degrading was the result of what Laws LJ had
referred to at the Court of Appeal stage as 'legitimate government policy'. That, he
said would be to:

' .. introduce into the absolute prohibition, by the backdoor, considerations of
proportionality.’

These, he said, might be relevant when an obligation to do something was implied
inta the Convention, in which case the obligation of the state was not absolute and
unqualifiad. But proportionality, which gave a margin of appreciation to states, had no
part ta play when conduct for which it was directly responsible resulted in inhuman or
degrading treatment or punishment. The obligation to rafrain from such conduct was
absolute.

Applying these principles to the appeal, Lord Hope concluded that the decigion to
withdraw support from someons who would otherwise qualify for it under section 95
of {AA 1999 was an intentionally inflicted act far which the Secretary of State was
directly responsible. He was also directly responsible for all the consaquences that
flowad from it, bearing in mind the nature of the regime which had removed from
asylum seekers ‘the ability to fend for themselves by eaming money while they
rermain in that category'. Yvhat is more, when deciding at what point the Sscretary of
State should intervene, Lord Hepe considered that the wording of section &5(5)(a)
showed that its purpose was to prevent a breach from taking place - not to wait until
there was a breach and ther address its consequences.

Lord Sco#t

This was a view shared hy Lord Scott, wha pointed aut that the statutory reference to
‘avoiding’, rather than to ‘remedying’ o 'remedying as soon as practicable’ or to other
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like words, indicated that the Secretary of State was expecied fo take action before a
breach of the Convention right oceurred. Earlier in his judgment, he had agreed with
Counsel for the Secretary of State, Mr Giffin QC, that a failure by the state to provide
an individual within its jurisdiction with accommodation and the wherewithat {o
acquire food and the other necessities of life could not by itself constitute ‘treatment’
for Article 3 purposes. It was not the function of Article 3 to prescribe a 'minimum
standard of sacial support’ for those in need.™ That, he said, was a matter for the
social legislation of each signatory state. Just as there was no ECHR "LAN.L.
230 right to be provided by the state with a home, so too there was no ECHR right to
be provided by the state with a minimum standard of living.

The situation, he said, was ‘quite different’ if a statutory regime were to be impaosed
an an individual, or on a class to which he belonged, barring that individual from
basic sacial security and other state benefits to which he or she would, were it not for
that statutory regime, be entitled. The social legislation in the UK did make provision
for accommodation and welfare benefits to be made available to asylum seckers who
would otherwise be destitute. In a key passage, he peinted out that it was necessary
for provision to be made because asylum seckers were, by the conditions on which
they were permitted temporary residence in thig country, barred from working, and so
could not 'by their own efforts obtain the funds by means of which to support
themselves'

Baroness Hale

In commmon with Lord Hope, Baroness Hale was ‘uneasy’ with the 'spectrum analysis’
developed by .aws LJ and developed in Gezer, saying that it ‘invited fine disfinctions’
which had ‘no basis in the Convention jurisprudence’.

That jurisprudence, she said, was quite clear in recognising two situations in which
the state could be held responsible for somebody's suffering. The first was when the
state had itself subjected that person to such suffering. The second was when the
state should have intervened to protect a person from suffering inflicted by others.
Different considerations, she said, arose in the second type of case. Nevertheless,
she was clear that the cases being appealed were in the first category, adding:

“The state has taken the Poor Law palicy of "less eligibility” to an extrema which the
Poor Law itself did not contemplate, in denying not only all forms of state relief but all
forms of self sufficiency, save family and philanthropic aid, to a particular class of
people lawfully here. We can all understand the reasons for doing so. But it is of the
essence of the stale's obligation not to subject any person io suffering which
contravenes article 3 that the ends cannot justify the means.’

The only question was whether the degree of suffering endured or imminently to be
endured by claimants reached the degree of severity prohibited by Article 3. 1t was
well known' she satd, that a 'high threshold’ was set, but it could vary with the
context and the particular facts of the case, and there were ‘many factors to be taken
intg account’. After observing that the UK was not a country in which it is generally
possible te live off the land ‘in an indefinite state of roofiessness and cashlessness’,
she went on t¢ make some important points on the theme of 'degradation’, and
introduced a gender factor into the judgment. In a key passage, she said:

‘It might be possible to endure rocflessness for some time withaut degradation if one
had encugh to sat and somewhere to wash oneself and one's clothing. It might be
possible to endure cashlessness for some time if one had a roof and basic meals and
hygiene facilittes provided. But to have to endure the indefinite prospect of both,
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unless one is in a place where it is both possible and legal {o live off the land, is in
today's society both inhuman and degrading. We have to judge matters by the
standards of our own society in the modern world, not by the standards of a third
world socisty or a bygone age. If a woman of Mr Adam's age had been expected to
live indefinitely in a Londen car park, without access to the basic sanitary products
which any woman of that age needs, and exposed to *LAN.L. 237 the rsks which
any defenceless woman faces on the strests at night, would we have heen in any
doubt that her suffering would very soon reach the minimum degree of severity
required under article 37 | think not.’

While there could bs 'no hard and fast rules’, Baroness Hale suppoited the practical
guidance given by Lord Bingham in his judgment.

Lord Brown

Lard Brown agreed that the appeals should be rejected. Hawever, in reaching that
conclusion, he was less dismissive of the ‘spectrum analysis’ approach, saying that
he found much of Laws LJ's analysis ‘useful’ - not bacause he thought it-helpful to try
to place each Article 3 complaint on a spectrum {an exercise which he said 'invited
neadless comparisons with other cases'), but rather because it highlighted what he
described as ‘the many different considerations in play’ and the need 'in all but the
clearest cases ta look at the problem in the round'.

This was an approach which he had adopted in N v Secretary of State for the Home
Depantment {Terrence Higgins Trust Intervening), a case concerned with whether the
UK could lawfully depori an AlDS-affected complainant, and which he said mvolved
deciding whether the state was cbliged to continue her expensive treatment here ¥
Clearly, Lord Brown was also concemed about the position of the respondents and
intarveners in categorising state obligations in every Article 3 case as either
‘negative’ or ‘positive’. After agreeing that in torture cases there could be ‘no room
there' for any policy justification, and that prohibition against such aclion was
‘absolute and unqualified', he did not share the analysis of the respondents to other
Article 3 cases. He continued, in an important passage:

‘But insofar as the respandents andfor interveners contend for the need in aurery'

article 3 case first to categorise the state's obligation as gither negative or positive,
‘only in the latter cases having regard to propertionality or indeed anything other than
whether the victims' suffering is sufficiently severe {o meet the article 3 threshold, |
cannot agree.

Take the casa of N itself where the auestion whether the UK could lawfully deport the
AlDS-afflicted complainant realistically involved deciding whether the state was
obliged to continue her expensive treatment here. Or, indeed, take the present case
which eould similarly be analysed as a complaint of failure to take positive action by
way of support. True it is that the legislative regime here in force net only denies
support but also prohibits asylum seekers from working, an important factor in the
Court of Appeal's decision in @ to regard tha case as one of "positive action ... not ..
mere inaction”. But assume the ban on warking were to be lifted and a complaint
then made by semeons abvicusly unemployable. Surely the approach would not be
fundamentally different.

| repeat, it seems to me generally unhelpful to aitempt to analyse obligations arising

under article 3 as negative or positive, and the state's conduct as active or passive,
Time and again these are shown to be false dichotomies. The real issue in all these




cases s whether the state is properiy to be regarded as respeonsible for the harm
inflicted (or threatened) upon the victim.'

This seemed to Lord Brown to be a befter approach in cases like the present appeals
whare the essence of the complaint was that the victims had been subjected o
‘degrading treatment’, a concept which, he said, had been ‘authontatively explained’
in Praffy. In such cases, he thought *LA.N.L. 232 the 'subjective intention of those
responsible for the freatment {whether by action or inaction) will often be relevant’.

Later in the judgment he made important observations about the role of palicy, and
the legal implications of singling out particular groups for treatment that left them
‘utterly destitute”:

't seems to me one thing to say, as the ECtHR did in Chapman, * that within the
contracting states there are unfortunately many homeless people and whether to
provide funds for them is a political, not judicial, issue; quite ancther for a
comparatively rich {not to say nartherly) country like the UK to single out a particular
group to be left utterly destitute on the streets as a matter of policy. In 1993, in a
foreword to a government paper, "Coming in from the Cold: the Government's
Strategy on Rough Sleeping”, the Prime Minister wrota:

*On the eve of the 21st century, it is a scandal that there are still people sleeping
rough on our streets. This is not a situation that we can continue to tolerate in a
modern and civilised society.”

The paper, of course, was directed rather to the indigenous population, and in
particular groups such as care-leavers, ex-servicemen and ex-offenders, than to
asylum seekers (who were not mentioned). But asylum seekers, it should bo
rememhbered, are exercising their vital right to claim refugee status and meantime are
entitied to be here. Critically, moregaver, unlike UK nationals, they have na entitliement
whatewver to other state benefits.’

Lord Brown said that he did not wish to ‘minimise the advantages which -the
govermment seek to gain from their policy towards late claimants’. Nor, he thought,
should these be ‘overstated’, as n reality it was unlikely that many claims would be
made earlier as a result of it. Nor, he thought, did the statistics suggest that late
claimants made a disproportionate number of the 'unmeriterious claims'. For him,
what was more important was that:

... the policy's necessary consequence is that some asylum seekers wif be reduced
to street penury. This consequence must therefore be regarded either as intended, in
which case it can readily be characterised as involving degrading treatment, or
unintended, involving hardship to a degree recognised as disproportionate to the
policy's intended aims. Either way, in my opinion, sireet homelessness would cross
the threshald into article 3 degrading treatment.’

In terms of the test to be applied in section 55 cases, he suggested that imminent
strest homelessness’ would of itself trigger the Secretary of State's requirement
under section & of HRA 1398 to provide support (if only by way of night shelters and
basic sustenance). He acknowiedged that ‘degrading treatment’ could be avoided by
the provision of less even than the modest support avaitable under secfion 35 of IAA
1998 Ctherwise, he was content to adopt the appreach proposed by Lord Bingham,
and he, too, would dismiss the appeals.
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The post-Adam position

Adam has undoubtedly been a major set-back to the Government's asylum and

immigration policies. The fall-out, politically, was immediate. Shelter's Director, Adam -
Sampson, called for the removal of what he described as ‘this inhumane and

degrading piece of |eqgislation', and Maeve Sherlock of the Refugee Council said it

was 'disgraceful’ that the legiskation had meant *LAN.L. 233 'vulnerable refugees

were left to starve on the strests’. In a letter to The Times, Dr John Sentamu,

Archbishop of York and 44 bishops and other church leaders, supported a call by

Church Action on Poverty 1o change policies that leave people sesking asylum -
homeless and destitute’ and use ‘the threat of destitution’ as a ‘way of pressurising

refused asylum seekers to leave the country'. They demanded that the Government
should ‘allow pecple seeking asylum to sustain themselves and contribute to wider

society through paid work’, and where this was not possible, to 'reinstate refused

asylum seekers’ entitiemsnt to benefits until such time as they may be removed".*

The Government, however, has been characteristically bullish. Immigration Minister,
" Tony McNulty defended the Govemnment's policies, but conceded that he would-have
to ‘cansider changing the rules’. He said, ‘The judgment leaves intact a fundamental
principls within our approach to asylum which is that people should ¢laim as soon as
they arrive in the country’ and added that, 'The Law Lords have recegnised that
there are difficult decisions to be made and each case has to be judged on its
individual merits.' He added that a new ‘crackdown’ could be expected.

"We are adopting tough new means to crack down on opportunistic behaviour. (n
particular, we are setting up tightly managed new processes for handling late and
opportunistic claims. The impact of this will be that those who seek to play the
systemn will receive a very quick asylum decision and so will, in reality, have very
limited access to benefits.’*

Given that EC legislation! appears to explicitly permit Member States to do the very
thing that section 55(1} of MAA 2002 does - as pointed out at the time it was
enacted™ - the Minister's position on the Fundamental principle’ does, indeed, seem
to be intact, and the government, on the face of it, continues to enjoy powserful
support from EC Law. A more careful and contrary analysis, however, is that EC
provisions which appear to authorise the withdrawal of reception support do naot, in
fact, do so, at least not in a completely unregulated way. Gertainly, it doss not
authorise a blanket pclicy permitting the removal of all support from all ‘late
applicants’, and without regard to their parlicular needs. To the exient that EC law
does permit this, then it is plainly incompatible with key provisions of the ECHR such
as Articles 3, 8 and 14.%

Conclusions

Some uncertainty remains about aspects of the way Convention rights are being
deployed since Adam, including the current status of the ‘spectrum analysis’ In
particular, the Adam judgment may, perhaps, have left the doer open to the
development of similar judicial approaches to it In *LA.M.L. 234the future. The
prablem in this respect is that on a judicial head-count, of the eight judges in the
Court of Appeal and the House of Lords, three had nothing specific to say about such
an analysis. One saw aspects of it which were ‘useful', and thres were in favour. Only
two were explicitly critical of the analysis. Nevertheless, the headline point is that
section 55 of MAA 2002 no longer provides a reliable basis for excluding ‘late’
asylum claimants from welfare support, at least once it is cbvious that a claimant
faces an imminent prospect of serious suffering caused or materially aggrsvated by
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denial of shelter, food or the most basic necessities of life'.** In more general terms,
the judges hava {once again) stepped in o prevent the core objective of the asylum
process being thwarted by the removal of welfare support for claimants. As several of
the Lords remind us, claimants are here lawfully and fo assert a legal right which is
underpinned by the UK's public international law obligations. Despite the result in
Adam, many negative features of the support regime for asylum seekers and
dependants continue. This is especially so in the period after an asylum claim has

. been lodged, and while a determination is awaited and appeals are being heard.

During this 'reception’ phase the level of support available is minimal, and
opporunities to contest adverse decisions by NASS, local authorities and other
welfare agencies are very limited.*

The principles laid down in the Adam case have wider ramifications. Among other
things, they reinforce the existence of a judicially created, Convention-based safety
net that is likely to have to be deployed in a potentially wide range of scenarios in the
future, nat just for asylum claimants, but for ather groups affected by the creation of
future immigration status ‘gatewsys’ to welfare support. At the time of writing, it is
already apparent that the Immigration, Asylum and Nationality Bill 2005, currently
before Parliament, will incorporate further amendments that are set io impact on new
entrants' access to state berefits, local authority support and the labour market.
Consequently, it is not difficult to envisage situations in which migrants and their
dependants will continue to be caught between two very hard places - a bar from
employment opportunities and a removal of state welfare support - as a result of such
'new generation’ restrictions. It is also unlikely that the present situation, whereby
exceptions to Community Care bars, created on the back of judicial decisions like ex
parte O, and which agsist claimants with special needs, are gaing to continue forever,
untouched by new primary legislation. If the legal position in such cases were 1o
change, Convention rights from that point would probably become the sole basis on
which welfare support would be available,

Finally, as problematic, too, are those cases invalving children and cther vulnerabie
dependants who now have to look to local authorities for support (as a result of the
changes made by section 54 of and Schedufe 2 to MIAA 2002 ) when it becomes
apparent that their continued presence in the UK is unlawful ®® Again, it is only key
Convention articles like Aricles 8 and 14, which are ensuring that there is still a
residual safety net.

Keith Puttick
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Welcoming the New Arrivals?
‘Reception, Integration and
Employment of A8, Bulgarian,
and Romanian Migrants

Keith Puttick

At a glance

Despite the E1T; emphms on the need for effechve receptlun and, mreg[,anon Teasures
for migrant workers, those.wha came to the UK from the Accession States (the 'ABY) can
. éxperience significant employment and welfare’ problems after their amrival. This is not
" helped by their inability to access the state support thar is generally available 1o UK and
other eligible EEA natiomals. Most of the difficulties are the result of their stams as
Accession State mationals, restricdons on the 'dght to reside’ in the Immigadon (EEA)
Begulations 2006, and the reccatly re-enacred “habitual residance’ test (in the Persons
from Abroad Regulations 2006). Some support schemes have their own ‘residence’ tests, -
and these include the someshat bizarre *ordinary residence” test for tax credits that can
" trear a person from an Accession state who is living here, but who does not have the “right
to reside’, as ‘not being in the UK. Unformunately this bas helped to create what the
- Swedish government wamed in 2004 could become a labour market divided into first
. team’ and ‘second team’ playes. In the UK the effects of the Tecepton regime's
restricions are all too clear from research showing the difficnldes such workers can
cxpetience when jobsecking, and later when they have gained cmployment. This article
assesses that regime, and the differences of approach taken by the three major host states,
the UK, Ireland and Sweden. Consideration is also giveni to recent developments in
intemational norms relating to migration for work, nduding the ILO' Multilateral
Framework on Labour Migration (2006), and its promotion of a “rights-based approach’,
and the UN Convention on the Protection of the R_l.ghts -:-f ﬂJl M:lg:ant Wurkr:rs and
th.crrFathes{lg'Qﬂ in force Ao 2003).7 . - . . TP '

Introduction

The decision to admit Bulgaria and Rlomania to the Enropean Union was controversial. fs late
a5 September 2006 the EC Commision was expressing concetns i accession momtoring
reports abont those countrics’ ability to come in to line with the EUs acguis conmbistaeiaive.
Indeed, some of the oti-going problenis in key aveas of government and the economy of thase
couniries prompted the Commission to erphasise that it would [ook to the “safeguards’ in the
conditions of accession in case of faflure ta deliver on entry conditions.! Despite this, a fimal

1 Act Conteming the Condidons of Accession of Bulgsria and Foomansa, O 2005 L157/203.
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momitoring reporf® concluded that both countries had made ‘enongh progress’ in their
preparations for membership to merit their admission from 1 Jannary 2007. UK. goverament
policy on migration from the Accession States’, and support for UK employers’ ability 1o
“ nsource’ from those states to meet their needs, has not chanped since 2004. Unril recently it
contizmued to see the many positive benefit to be gained from the enlargement project. A3 the
“Home OfFice Minister, Tony Mc¥ulty, said on 22 Augnse 2006 when announcing Home
Office statistics on migration for work into the U, A8 workers “fill skills and labour gaps' that
are mot heing met from those bom in the UK. The government's support was no douht
reinforced by studies in 2004%, and again in 2006.° For employers, the availability of Accession
States’ workers has been cleardy giving them a preater pool of labour from which to recmit, as
well 25 benefits from the skills, fexibility, “work ethic’, and retention that the migrant worker
may offer.® In an influential report in 2006 the recruitment organisation Manpower considerad
that A8 migradon is playing a “valuable rolc’, and indicated thar althongh it ia larger businesses
that are more likely to take on A8 workers, there had also been a very sharp crease in recruit-
ment by mediuvm-size and smaller businesses.’” '
Nevertheless, the Commission’s concerns were widely publicised. They also appeared to
fael much of the opposition in the UK to Bulzarian and R.omanian evtry, and the right of their
nattonals, post-accession, to miprate to the UK for work and residence. The reportedly high
levels of organised come in those countries, and the prospect of organised gangs of criminals
cnitering the UK, reinforced calls for either a complete ban, oz elae doser regnlation of entry by
johseckers and workers. The Home Secretary certainly gave that impression when addressing
the Police Superintendents’ Annual Conference on 19 September 2006, He argued that the
‘fresh challenges’ to law enforcement posed by this phase of enlargement meant migration froan.
the two countries would have to ‘managed carefully’. The argument that the kibour market is
currently ‘over-supplied has also been increasingly potent. For example, the Chair of the
Commons Home Affairs Committee {and ex-Home Office Minister), John Denham MP,
called for a balt to entry, at least undl there had been *more tme to ahyorb the much bigger
inflow of people from Poland and the other Eastern European states that's taken place over the

1 Presemied on 27 Septmwber 2006 o the Enropean Pacliament by che President of the EC Commmsion, José iianuel
Barrasa, and O B.ehn, EC Commmisioner for Bolargenent

3 ‘Paland, Hungary, Slovakix, Slavenis, Lithvania, Latvia, Estonia, Casek Raepublic, Malm and Gypros (the *410). They
ape peferred by 2t the *AR° in the TE 29 Mt and Cyprus nationals emjoy the ssme rights es ather EEA nationals fam
Sates in the BLY in 2004 (the E15).

4 5 Srskendarajab ef af (2004) FU Enlbigessent and Eabouwr Mignotion (Instivake of Poblic Policy Reacarch, 20043, The
‘husiness and Goancal et Wentfied advanmges, incoding reectinng in labour shertages, and downseard pressare
om, wagea: and by helping o redeee ehe age-of Bie labour force migration froa the AB wonld ‘reduce laboor costs to
companis, chos boosang profis’; ITEM Club/Emnst & Young The Impat of FU Exlagement an the [TE Exnomy
{Feonomic TTpdate, March 2004). A9 maee recant updatey indicars, the boost to Tabour wpply is reflected in higher
augput and GIHP: and althorgh unempleyment nses and capitad inkwity and labron praductvity raay &, in the longer
tem ke sectoss of the economy axe heneficiaies, soch a9 mamuficmring and exports; ITEM ClubsEmek & Y oung LR
Eromanric Prospeces {Spring 2006 Forecast). .

5 I Gilpén, 0 Henry, $ Lemos, ] Postes, C Bullen, The fuperct of Free Movement of Warkers frow Cenfrol & Emfern Eumpe

© am the UK Labour Maket {Dept of Work and Pemions: ‘Working Papsar 29, 2004G).

& ‘Boployew' Use of Migraoe Labous {London: Heome Cifice/institate of Employmenr Stedies, Mach 2005

. wwwrhomeofBor gov.olksod) 57, and 26-36; and B Anderon, B M Rah, 5 Speoces (ESRG Ceame an Migraden,
Pakey & Suciety, Univericy of Oxfaed), and B Rogaly {Ceare for Migration Research, Univesity of Susiex] Fuir
Enough? Ceotrl amd East Buropean Migrants in Low Wage Ersplopment i the TK {London: ] Rowneree Foundation, May
2006) 10106, Mare recently, n a keyiote apeech the CBI's new Direcoor —Genatal, Fuichard Lampedt, put the CHI
ar odds with other bugnes oganisations, fncluding the coalidon of ke companies Busines far INew Euope, by
warming agaimst 3 Yeesh ware of cheap labous from Eateon Envope’, and calling For 4 *pamse” befbre che ‘nest wave of
nevwcomers™; ‘Migrant Thyearen Social Fahric, says CRI Chief fn The Grardiam & Sepremaber 2006.

7 EUJ Brbgement — Tewo Years O Manperrrar, May 2006.
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last couple of years'. He aaid that there was pressure on services such as schools in places that
had attracted many migrants, and he climed that in his own area (Southampton) wages for
local construction workers had dropped *dramatically’ a3 a result of the new workers, He noted
that Home Office predictions in 2004 that around 13,000 A8 workers would come to the UK
had proved to be wild underestimates and #n addidon to those who bad registered for work
under the government's Worker Fegistration Scheme {the WRS) there were others who had
pot — and he put the ‘bue fpure” at betweon 600,000 and 800,000.° Obviousty such anecdotal
evidence of the perceived negative consequedces of the effects of opening the labowr mardket to |
new arrivals s relevant, and cannot be disregurded, especially when it comes from such
influential sources, That said, the prevailing view among most econemists has, for the most
part, contintied to be that migrant in-flows de not, in general, produce significantly negative -
irnpacts on labour matket conditions. Even when they do, or are suspected of doing so, they
are difficult to quantify, as it 3 in other jursdictions like the UUSA, where the issue is alio
contested in the political domain and among econoemdsts.”

In 2004 the Home Office undoubtedly under-estimated the tcale of net inward migration
for work from Eastern Europe after estimates of entry for jobseeking and work had been put at
below 13,000 a year by Dr Herbert Briicker for the economic thiok-tank DIW Berlin
eorumissioned by the Buropein Commission The Fupact of EUT Enlasgement on Migration Flows
(Home Office On-line Report 25/03 at p 58), predicted a net in-flow of 5,000-13,000 until
2010, Rerently, however, Dr Briicker has defended the figures, pointng out that they were
produced at a Hme when it was expected that all the existing EU states would open their borders
to entry for work, and before it was known that only the UK, Ireland and Sweden would do s0.*
Opposition to further inward migration from Eastern Europe has abso come from influential
groups Jike the Local Govemment Association, which claimed that local councils have been
strupefing to cope with the pressure put on local services. Sir Sandy Bruce Lockhart, the
Chaimman of the LGA gave his support™ to towns like Slough where the Chief Executive of the
town council, Cheryl Coppell, had reported that “thousands of workers ffom the EU Accession
Stares have descended on the town'.” Over the past eighteen months she said that 9,000 new
IMational Insurance numbeo had been issued in Slough, of which just 150 wenr to British
natonals. Yet, in 2004, dhe said, the Office for Natonal Statstics had only recorded 300 migrants
scitling in the area. The #ssue had become important becawse such statstics inform the allacation
of central Whitehall finding for key services. Other towns in the UK, like Crewe, had reported
sitnilar problenss, said the LGA Chairman, with 3,000 new arrivals foom Poland dlone; and he
called for the government o recognise that its statistics were no longer adequate for caleulating an
area’s needs for services. As the date for Bulganan and R.omanian enmy approached influential
sections of the media have been calling for either a complete ban or else “tough regulation’ of
jobseelking, take-up of employment, and access to welfare — and a5 discussed later in this article
on 24th October 2006 the Home Secretary gave them what they had been calling for.

# EBC Radio 4 The Wisld o Ore, snd Ex-wivister calls for Wods on new EUF miprmi wovkes, Guardian Unlimited 15th
Aipmist HI06_ In fact the wost recent figare, published by the Home Office on 22 August 2006, indieaas dhat 447,000
people applied o the Waodcer Foegistration 3cheme in e owo year Rom May 2004w June 2006, and 427,00 were
approveds and see the Agesslon Mumitodrg Report Moy 2004-fune 2006 (Home Office, DWF BIMR.C ec 2, 22 June
2006), There are undoobtedy people working whao should have regieered — but it is also Itkely that mony new armvals
bve Jeft the UK or ave no longe: wonkitg,

B See, fur example, the discassdon of 1S in M Trebiloock and M Sadsk The Politierd Sononry of Brigration aa frneigatien
{2006] NYU L. Rev 811, including commentcy on an influental stady by the MNational Reseacch Counell in 1997,

10 Micholas Wat Foeer Cffice Used Haong Figmres fo Prediet “Triekde” in The Guordipn 2 Sepramber 2006,

11 Philip Johnabon inunggronts “Searping” Ceund? Sereices in The Gurntige 23 June 2006,

12  BBC Radio 4 Tuday 27 June 2006, .
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In marly ways this was just history repeating itsclf. In the lead-up to the admission of AB
pationals to the UK the government came under similar, intense presure. Indeed, restrictions
became a political necessity in the wake of doom-laden media prophecies about the threat o
Baitish jobs, and the spectre painted by some sections of the media of jobseekers and low-paid
workers bleeding welfare, health, and social housing systems dry. In response, the government
rsed its powers to derogate from free movement rights that arc in the Accession Treaty and in the
Buropeant Ubion {Accessions) Act 2003, 5 2.° The govenment introduced a requirement that A3
workers would have to register under a new Worker Registration Scheme (WRS). This was
primarily intended as a means of monitoring entry and take-up of employment, and to irform
passible further restrictions based on evidence of labour market ‘disturbances’ should it become
necessary to extend restrctions untl 2011, However, complance with registration requircments
also informs the otie-year period of contimicus employment that is the gateway to the full range
of welfare and in—work support fghts that are already available to other EEA nationals. The
political rationale for the biar was provided by the Prime Minister, and it was that the new arrivals
should be able to demonstrate some ‘reciprocity’ for their suppore. Specifically, it would anly be
available to'those who ‘come here o assist in meeting our skills shortages”, and “work hard™ ™

The Impact of Restrictions

In the evenr, the resmicHons introduced in 2004 have proved to be highly problematic for

many Accession State jobseekers and workers. Low wapes and poor condidons ave often
characteristics of the kind of enmy-level employment available to such workers, even if the
conditions may be part of a made-off that muits them, particularly whem this just a first step inw
other employment, and if it provides other valuable oppertunides such as the acquisition of
language and other =kills.” Unfortupately the worker can be caught berween two very hard
places during this reception phase after arrival. First, their susceptibility to exploitation in terms
of low wages, long hours, and otherwisc adverse working conditions, particalardy in some of
the segmented Jabour markets that currently operate in the UK. Second, those difficulties arc

then apgravated by barriers to access to welfare and in-work welfare support produced at the -

public law level of regulation, of the kind still in operation, despite changes made by the Social
Security {Persons fom Abroad) Amendment Regulations 2006, SI 2006/1026 ({the "Pemsons
from Abroad Regulations 2006". Welfare needs that would normally be maet by sate welfare
schemes that can ‘top up' or supplement low wages, pay for housing costs or assist in pariads
between jobs are often rot met.” These factors combine to ensure that many migrant jobseekers
and workers habitually experience worse conditions than others in the host community in 2
comparable position, This group, and their dependants, are gencrally at the bottom of the social
pile, expericncing disproportionate levels of welfare and job insecurity, and poor general

13 7K and Irelmnd oy states to erept full free moversent for E1J accersior countriar? (2004) Vol 12,1 LANE

14 Prome Minister's OFickd Spokesman, 9 Febnucy 2004. These poinn were than implemented by the Accestog
{Immigration and Worker Pegrtration) Pegulations 2004, 51 2004/1219 (the "WES Poepularionsy; and the Sodal
Seenriry (Habiousl Residence] Amendment Reguhrions 2004, i 200471232 [pow SI 2006/1026), impesiog

. restdeidans om the mke-up of employment and Swte welfare.

1% See the disemssion by B Weincein, Migretior for the Benefit of ANl Towards & Mew Pamdipm for Ecosarte Migration
Intemnaticnal Labeur Review Vol, 141, No.; and ses the Fair Enough? smdy, oo B, at p 103,

16 In Tribonal of Commisicmes Case TH/2484/2005 (Feb 2006} it had been held thae che “dght o meide’ test wa
incompatible with axt 12 of the EC Treaty. The shimant therefore satsfied the Thabxtual eidznee! tesc for Elousing
Breoefit wd Cooncil Tax Beaefic. This waa overtamed an appeal = she did not come withiy, any of the cokera for
desmansirating a dght to mside’ {either under BC or UK kaw) 5o she could not be hebitnally resideoe, Whilst accept-
ing that the Ingisladon in quecion was diseriminacory it wa *abjectively jmtified” ind ‘propostienace’.
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“welfare’, a phenomenon bomne out by statistical analyses of “poverty’ and sacial exclosion.” In
a recent siudy of the employment conditions of Central and East Enropean migrant workers in
the TJK, it was cleat that despite having qualifications and skills signdficantly in excess of thote
required for their jobs, they experienced lower wages, and longer working hours, than the
occupational average; and in many cases they had no paid holiday, sick leave, or even 4 written
contract, and none belonged to 2 tade union.™ Other research, conducted in 2005, indicated
that 25 nany as 90 per cent of the lowest-paid jobs in London are occupied by migrant worker,
inclnding both regular and irregular workers in terms of their employment status.” In many
ways their experiénce just replicates that of workers il other host stares, where trade Jiberal-
isation and measures like BUJ enlargement that facilitate migraton for work bave greatly
increased the proportion of workets expedencing the probletns of wage inequality.® The
inability of such nationals to access income-related benefits that in most cases were designed to
couater the effects of such inequality, including tarpeted income and wage income replacement
benefits dunng peods of time between short-term, on-call conmacts that typify. many
imigrants’ jobs™ s a major camse of many Accession State nationals’ problems during the
reception phase. Furthermore, this is a deficit that highlights the glaring disparities in treatment
when 4 comparison s made with UK nationals, or EUF nationals fram. the E15 countries in a
similar jobseeking or employent position. Litigation in 2004 raised doubts about aspects of
the reception regime — and already, by then, some of the issues considersd in udicial review
proceedings were causing concem about fccession State nationals’ recepiion amangements.™

Before looking at these issucs further, the current position on free movement for nationals
From EEA states needs to be considersd.

Free Movement: The Rights of EEA Citizens

‘Most of the rights that come with ‘free movement’ zenerally extend to nationals of European
Econontic Arca {EEA) states, and this is assisted by their status as “citizens of the Europear
Union'® In the UK context, in which there are different categories or pradations of
“patiomality’, the position is more problematic — particulardy as it is left to the government to
determine which of its nationals {or others with close hnks, indefinite leave, etc.) shauld be
accorded EU citizenship, and which should not™ Artidle 18(1) of the EC Treaty conférs free
movement and residence rights on eligible nationals and linked to that are the related rights

17 ] Flaherty, P Veaic-Wilson, | Domsa Poverty; The Facts (London: Child Poveey fmion Sroup, 2004} & 195201, See
also G Falmer, | Garr, and F Kenway Moritoring Foverey and Sociol Brecbusion 2005 (Yorks Mew Policy Institute/Joseph
Rowntres Foundation, 2005) where poverty indicaor go beyond wags income, and inclade socal exelnsion factors
Iike dependency on Stte benefin, exclaion fom vocational wainiog, and bealth; and see JLO data in HAS Statizdi,
and reports In Clabal Explepurese Trends (ILO, 2006

18 The Fair Brongh?” snady, 1ot 6, at pp 29-65. :

19 Y Evans, et o Moking the City Wk — Lmr Paid Employarent in Landor [Queen Mary Collegs, Togdon Univesicy,
2005}, A large proportion of the 427,000+ A8 Tegisteations (19 at Augaye 2006] were in Landan

2 F.epors in Globed Emplepment Trends Jovemaional Labour Office, 2006); and DECED Enplepmens Chalaok 2006
(OECD, 2006). 3

21 K Puttick Wlfwe Bewgfits and Ter Gredits — Law amd Proctioe {XPL/EMIS Fublishing, $th ed, Movember 2006),
pp3l4-316. By cxcluding Aecesion State naconals Roo key bensfis, ey are also theceby scluded from important
"pawmported” entidlements that would alio normally be available to daimants and dependants.

*2  For eemple, see £ (H and B » Seretary of Stete far Work & Pengons [2004] 3 CMLR. 11, Mare recent cass highlight
che scope of rsticdons on howing and welfare In the Mationality, Immigration aod Asylum Act 2002, Sch d e R
(Cande} v Lambeh LBC [2005] HLE, 2% and & Mohamed] ¢ Hemere LRC [2006] HLE 18,

23 Artele 17(1) of the EC Troeaty.

24 B v, Seoretry of Stete o7 e Hane Departinent, ex porte Moniit Kaur (Tusiice, Tntevening] (Case C-92/99) [2001] 2 CMLE,

- 24,ECL
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such as those conferred on “workers' by arts 3942, busivess people and the self-employed
exercising the ‘right of establishonent’ under arts 4348, and other groups. The key provisions
that deal with specific free movement riphts for pardcular groups are now consolidated mro
Directive 2004/38/EC. This confers a general tight of citizens of the Union and their family
members to move and reside freely within the territory of the Member States. Nevertheles, the
precise scope of Hghts on eatry to another EU state, particulady for jobseekers, are subject to
important limitations, and nationals of Acccsdon States are one of the key groups affected by
this. '

Accession State Natiﬁna]s

When the UK transposed the Directive 2004/38 inko domestic law this year, in the
Immigration (Eurepean Economic Area) Regulations 2006 (51 2006/1003) from 30 April 2004
(the 2006 Regulations’), those regulitions set out the specific fiee movement rights of FEA
naticnals in the UK., They also introduced several new fearures, including the “imitial dight of
residence”. This is immediately qualihed by reg 13(3}(B), under which the ‘nght to reside’
ceases if the person or a family member becames ‘an unreasonable burden on the social assist-
ance systam’. There is also 3 permanent right of residence after 5 years residence. However,
they still operate in conjuncdon with othet legislation, including the Persons from. Abroad
Reegulations 2006, diat places limitadons on entitliements normally accorded to those with the
‘right to Teside': and these build on the restictions made in 2004 already referred to.® Purther
restrietions are also in other key social welfire legislation, means—tested benefits regulations, and
Emnftadons that har owt rghts to social howsing under the Housing Act 1996, Part 6
fallocatons), and Part 7 {homelessness). Specific exclisions are in schemes ke the Allocation
of Housing and Homelessness (Eligibility) (England) Repuladons 2006 (51 2006/1254) from 1
June 2006, Recent case-law illustrates how welfare agencies in the UK, i many cases because
of the resource problems that they have, are reluctant to assist EEA nationals with housing,
even when they are from E15 countries bke Holland.® The position is, of course, womse for
EEA pationals from A8 States, Given that one of the main problems facing many entrants is
access to housing, particularly in the reception phase, the reluctance of the govemment to
address this problem s very unfortunate.

Bestrictons affecting Accession States’ nationals durmg the accession ‘transition” period
take a number of forms, and these include a mandatory registration scheme for those chraining
employment. Again, this procodure iy wserved for AB nationals, unless they arc caxempt.

The WRS Scheme

The WES Repilations, reg. 4, explicitly deropates from art 39 of the EC Treaty, Directive
2004/38, and freedom of movement. The regulations then go on to restrct the specific rights
of Accessiom state jobseekers and workers. In particular, an A8 national who is seekiog wodk in
the UK cannot be treated a5 4 jabseeker for the purpose of being a qualified pesson in 1eg 6 of

25 Mot 14. Hefore thar, the Inamigracion {Europesn Bennomic Areg) Begulations 2060, 51 200071813 conined the key
provisions dmplementing feedom of movement dghts. Judicial svpparts ft the ‘habitua] reidencs” test bas been
teiterabed recendy in Cllfee v Secntary of Stte for Work o Peasions [2006] 1 WLE 2391, Court of Appeal, dltheugh
cof B (Bidar] v Enling LRC [2005] QE 812, ECY. :

26 Bamet LHC v Il [2006] HLIL 23, Caure of Appesl wvhen an atbempt by the council m withbold homsing sasimance
under the Howing Act 19%, Fo 7, biled: but it prompted the prvemment oo anoowsee that it would inoduce news
] jons that wnild be effective in bardagaor claimants in the fomre.
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the 2006 Regulations; and an AS worker can only be treated as a *worker’ for the purposc of
that definiion while he or she 1 working for an anthorsed employer. An Af national whoe
wants to work in the UK is sabject to regismration requirements unless exempe, or has ceased to
bhe required to register. B a person starts employment without registering, for example when the
employer wrongly (or deliberarely)™ advises that the person does not need to do this, it will
usually regan that the person 38 #of engaped in authorised employment during that period. This
may then have serious congequences i tetms of access to employment remedies that are
dependent on a visble employment contract, given the way that the doctrine of ‘Hlegality
works. [n the case of Bulgarian and Pomanian nationals who are genuinely self-emgployed, or
who are in the UK to set up businesses, the Assoctaton Agresments between the EU and those
courtries already assist such nationals to work and reside in the T - and in most cases it woukd
not be necessary for them to register under the WRS in order to establish a rght to reside.™
Eamily membezs of a national required to register are also subject ta a regisimtion reqairernent.
Without going through the registraion process, and gaining the required period of continuous
service (12 months without intermption)’a person capnot satisfy the requirements introduced
by the Petsons from Abroad Pegulatons 2006, The lack of the 'oght of residence’ may stop
the person being ‘habirnally tesident” in the UK. This, in marn, will bar them out of key stare
benefis, including Income Support, Jobsecker’s Allowance, Howsing Penefit and other
income-related benehts.

One of the concerns about the WRS scheme is that, besides helping to track the nu.mhr.:r
of entrants to the UK ldbour market, it docs not really serve any weful purpose. Nevertheless,
a fulure to comply with registration formalities can create significant problems for the workers
concemned, as well as employes™ and other stakeholders In the process. It s likely that many
Accession Smate workers do not register as they should do. This means that their employment
has not been officially logged’, and this can then delay their ability to access state welfare
support that they would otherwise become entitled to. In some cases the failure to register may
be due to relucrance on the part of employers to co-operate with registration formalities,
particularly when they are operating in the infoxmal economy, and when they want the
ermployment relationship, and the terms on which it is operating, to stay invizible to ofhcial
scrutiny. Thds is not uncommen when there aze other aspects of the employmnent reladonship
that render the transaction ‘irregulu’ — such as collssion with an cmployer who i not
deductng wx or National Insurance, In many cases it i3 often the fault of an employer, agent
or gangraster that registmtion formalites are nat observed, and it may often occur in
conjunction. with other irrepularities such as a fajlure to deduct tax and National Insurance
when wages are paid. This then has the potential to Impact on the validity of the employment
tramsaction, and enforceability of wages apd other teoms, something that has been a long-
standing problem in ¢he area of migrant workers' employment.” Unless it is clear that the
worker's participation in such finud is not his or her fault, for cxample where langnage

27 Appacendy it s not uncommen for smployes to deliberacely seek o delay regivmation to prevent the pemon paining
12 months continunur employment, widh negative consequences inchuding difficelty in 2ccewing employment dghts
depegdent an lawfil mplmmnx, the mght to daim unfier dismisal, and 20 fech; Thomsas Lamb of Solicton MNew
Alyth, Perth and Fitroas Britn’s apeal to silgrape garkers in The Guentizn § September 2006

26 Reference snay be made m 31 200641003, Pak 1 and che Immigration Roles, pacas 271 et seq,

28  'The WRS Bemalatan, f2g 9 makes itat effence for an'employer bo emmploy an A8 worker requitag registration whils
not being an "muchodsed employer’. Emplayerns’ perreptions of the WES vary: some are hosdle, and others cluim oot
to be aware of it Fair Enoeigh? sady, pote b, ppli-103.

M Typically, in areas Jke restaumant and hote worlk, and sepmented rectomns of the lubgu.tmu{n:t The Efanual Errsorg:
A Report by Lard Cribiner (HM, Freastiny, March 2006) 2-5
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difficulties moean that they have not understaod what has been happening,™ it will often be the
worker who suffers the effects of such *illegality’. In particular, it may bar them out of employ-
ment proceedings against the ernployer if these are founded on the contract, or prevent a
mibunal or cotitt awarding a remedy in contract or tore-based actions.™

Concems about the way the WRS scheme works, including its complexity and
uncertainty shout the precise requirements of repistration (and the exceptions to the duty to
register), have led to calls for it to be ended ™ :

Reception and Integration of Accession State Migrants

Given the vulnerability, suscepiibility to exploitation™, and high levels of need that many
Accession State nationals may have on wrdval, particulady dudng their pedod of jobseeking
fand even after they have gained employment), it i not unreasonable to expect that host
states like the UK should be doing mare te improve their reception, integration, and
support arrangement. The principles that should underpin these have been articulated in EU
sources for some while: and with the growth in cross-border migration, and callz by
organisations like the ILO to do more to respect the basic rights of migrant workers, the EU
has rceently revamped its guidance on the subject. This has included updated communica-
‘Hons from the Commission. Although these have been directed, principally, ar wmigrant
workers fom 3rd countries, the principles dlso extend to migrant workers from within the
EEA arca.® Among other things, they focus on the need to combar discrimination and social
exclusion, building on ponciples developed since the European Councll in Tampere. Since
then, the expectation has been that host states should be implementing this through national
action plans a3 part of the European Employment Strategy. Many of the principles involved
are, in’fact, already being implemented at 3 Commumnity levcl, for example in measures
aimed at extending to 3rd country nationals the same’ forms of social protection enjoyed by
host states’ natfondls. The measures are intended, essentally, to off-sct the disadvantages that
such workers fiequently experience in their employment, including low meome and poor
conditions in their employment tenms as well as the problems resulting from discriminanon.
In this regard, the measures are linked to International Labour Orgamisation mitiatives on
‘decent work’, and in-the ILQ's Muftilateral Frafmework on Labowr Migration (2006) that

31 hesler v Quality Plsg L3 (tfe Thal Royale Bestanrant] [2005] ICR, 285, Coort of Appeal. Hooper L said: "Thas i 2
very ommual cise concemmng w # does 2 fesign, narional workiog in this countey in her own Jangimage with limited
¥nowledge of the Brglish language and of the tax and national insurnce provisioos of tis country. Had fhe noe had
that linmired knowledge, she may well noe have suceeeded,”

%2 It it often the emplover who invokes 'Hlegality' a5 2 meana of avoiding Gabiliy, even when it is their own Memal
behaviour, ather than the cmpliyee's, thae is in wue, 2t in Hesostle Caterdng Lad o Abened anid Efkwnah [18%2] ICH
726, 4 (when weitet) were pequited bo pactfcipate in the employer's VAT frond).

33 B Ryun (=D Labour Mdigrction dnd Brupleywiene Bights (London: Institube of Bmplayment Paghes, 2005), p 28,

M Agmas sout coonomic secmm, migramt warkes from Eastern Burope sacveyed in the Foowntree rsedneh in 2006 (e

Mote 6] appetred to have lower eamings, and geneeally Fued worse than the prevailing conditiens for their ocrupadons
gvap, where they bad clest legal dghis, ep Iess than half [wome in sqine sscbon) had any paid holidays despiee chis being
2 Yepal requiresnent undsr che Working Time Pegalatdons 1996, 51 1998/1333. For eadiee research, see Mowhere 1o
Tum: GAB Evidewe ok the Exploifetion af Mgrar Harkers {[Marional Amodation of Citiren Advice Bruoeaux, 004); and
sec Supporting Mlmant Warkers in Rural Amar (Citzens Sdvice, 20063, Thisiz consistent with the experience of migrane'
entry-level condition in ather host stabex; see Suewationad digredon Cratlook (Fecent Trends, Pare 13 {QBLD, 20063

35  Hee the ‘Commuarnicton fom the Commitsion to the Goneell, the Buropean Pathament, the Roropean Economicand
Social Commistes and the Committee of the Feglons on Inunigerian, Inbegration and Employmens’ (COM (2003
334 Final), aod, more recently "A Commso. Agroda for Tntegration: Framewark for the Integration af Thied-Crunty
Nationals i the B (COM 2005 389 Final).
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reinforce requirements directed 4t ensuring mipgrant workes are not weated less favourably
than hest state natonals.”

Despite some of the recent inidatives that are clearly capable of assisting Accession State
migrants, for example measurcs to combat discrimivation in the workplace,” there are still
many aspects of the UK"s reception regime which is far from welcoming. In amabysing the sue
it is worth making some compatisons with the approaches taken in the other two main hose
states for Accession States’ workers, Sweden and the Riepublic of Ireland.

A10 Workers in Sweden

Like the UK, Sweden has looked to Accession States’ nationals to meet the necds of it labour
market. It its main restaternent of labour market policy and ‘tasks’, the Swedish government
has said chat the ‘big problem for Sweden” is that it has “a demographically based shortage of
libor’.® Accordingly, a5 part of that policy the key governmental agencies involved — the Labor
Market Administration (Arbetmarknadsverket, AMV), the National Labor Market Hoard
{Arbetsmarknadsstyrelsen, AMS), and the public Employment Service (Arbersfirmedling) — all
became subject to the ‘ovemiding task’ of channelling labour to cmployers, and taking steps to
combat recruitment problems. Tn its preparations ahead of 1st May 2004, Sweden took some
important steps designed to pre-empe the sk of exploitation of new arrivals, and the real risk
offered to agencies and employers to discriminate in cthe recrwionent and employment process.
In doing this it 2lso sought to reduce the scope for imegular working, Although wide-ranging
employment protection legishtion was already in place,” in 2004 Sweden increased efforts to
give full effect to relevant EC anti-discriminarion measures and it appears to have done so with
the specific needs of Accession State workers in mind. In daing so, and in securing protection
for workers engaged in irregular employment, Swedish courts are mot impeded by require-
ments that the labour contract s legally viable and consistent with migration Jaws. This may be
conteasted with the UK positon. In the UK, irregularities in the process of regulating enbry to
the host state terdtory and entry to cmployment (what mey be termed “primary level
regulation’) can then produce adverse ronsequences for a worker who then enters employment
in a relationship that is essentially a private law one, but which continues to he regulared (at
what may be temmed ‘secondary level reguladon). The regulatory regime that applics to
migrant workers’ employment transactions — including a cross-over effect, whereby public Jaw
regulation impacts negatively on the labour rransaction operating ar a private law level between

the migrant and employer (or agent} - is a distinetive feature of the UK labour market, and it

is replicated i other common law judsdictions.” The problem focuses, in particular, on
comtract-based aspects of the employment, especially procesdings against the emplayer for

36 ILD Cogvendons 97 (act &), 111 faes 1, 2), aod 143 farts 1-12), Conventdon 97 requites States ‘= apply, withour
discrimnination in vespect of natonalicy, tace, celigion or sex, to mopigeants lavally withd io temitory, Gedment oo
less frvooble than that which it applies b0 ik cwna nadonals”.

37  Ivhack Bell “Implementing the EX Padal Equality Directive: fnplicatipns for immigraton Jow' (2004 Vol 18 o 1
IANL, p.29.

33 Steedid Labor Murket Policy FS6-Y (Smckholme Swedith Tostitar, May 2005) £

38  Incloding the Security of Employmene At 1974 (LAS 1974, revised in 1933); the Messares to Counbencr Rrbipnie
DHsedmination in Woeking Life Act 1997 {SF5 199%130); the Employrnent Protection Act 1352 {5FS 1982:50); and
the Prohibicon of Dicominatnon Act 2003 {20053:307).
4 See, for example, the Canadion care of Re Shll apd Mirister of Mufional Revenss (17973 154 DR (4) 22%; (1996) 1 FC
54%. The burden of proof & wwally on the party alleging illeplityfarlawhsl performance, wha is in many cases the
over: Colen + CebTIR} Led [2004] IRLE. 210, Court of Appeal; Halsburp's Lawr of England Vol 16014118; and
B Buckley fifgality ard Pubhic Poliry (London: Swest & Maorell, 2002}

246




Welroming the New Armivals?

umpaid wages. Howevcr, it bas also been held to apply in proceedings where the complainant
bas sought to inveke statute-based rights, including rights deriving from EU law, as highlighted
in cases like Fakante.” In that case the worker concemed, 2 Croatian teacher, worked in breach
of immigration restrictions while his asylum claim wras being considersd. It was held he conld
not pursue his case, evan in respect of non-comntract rights relating to alleged race dm::umnmun
reinforced by EC Council Directive 2000/43.

To caincide with the amival of A10 workers from May 2004, Sweden made important
adaptations to its domestic legislaon to ensure that growps ke migrant workers are protected
against discrimination based on nationality, face, and ethnicity grounds, something which
Sweden saw as an ewental step. Like the UK, however, the government came nnder pressurs
to regulate access to the jobs market, and in particular to limit access to state welfare systerms.
So in March 2004, ahead of the amival of new workers, it proposed transitional rules for the
‘good of all concemed’, and these were included in a package of change: presented in a
Commumcation to Sweden's Parlizment, the Riksdag, by the Minster for Migration Policy,
Barbro Holmberg and Etnployment Minister Hans Kadlsson, ® _

As in the UK and Ireland, measures were introduced to coincide with the admission of
Accession State migrant workers, the government assering that “a pedod of adjustment’ was
feeded, Among other things it proposed:

*  special worl permit mies for 4 tansitional period for workers from the new ELT Member
States, giving due consideration 16 the volnecabilivy of individual workers and concern for
Swedizh workes” weltare and *good order’ in the labour rmacket.

s anfi~diserimination ‘udrantees’ to ensure that new workers would enjoy the same rights and
msponsibilidies as Swedish citizens, observing that “We do not want a guest worker

. system, in which workers are only permiteed Jimited access to Sweedish welfare, Nor do
we want people to be cxploited on the labonr market in a way that would risk wage
drmping ahd weakening of the terms of employment for all’.

They also conzidered that ‘the great differences in pay lavels and social seourity between
Sweden and the new Member States’ would lead to substantial strains an the employment and
sacial systems resulting in 2 hbour market divided into *first team’ and ‘second team' players.
Part of the concem was that low pay, and less favoumble canditions of the secand team would
inevitably result In a transfer of costs to the state welfara system. It was noted, for example, that
Swedish state benefits for the family would, in themselves, exceed a normal wage income in, -
most of the new Member States. *A family with two children that has a third child while the
father is working in Sweden may receive sociil benefits far in excess of dhe income they conld
carn in their country of onigin.’ Given that it would be too easy for employers to “tempt people
to take jobs at very low pay’, they proposed ‘2 more transparent set of rules’,

Among other things these principles informed measures to;

®  Avoid the creation of a [guest warker system’, and to enable workers o report instances of
exploitation. The proposals added that-all Accession State mationals could ‘come to

41 Takaniz ¢ Govertdny Body of Addey & Stanhope School [Ne 2} [2005) ICR. 23], Court of Appral. Following imple-
mencation of the Dhrectve in the UK, iris Kkely that if auch proceedings were started now, and were well-founded,
there would be o differene regdle. Por 2 discossion of illegsl working and copmentary on this important caze, see
B Puyan “The Evolving Legal Fegine on Unaathorised Work: by Migrans i Brimin® (2006) Comparative Labor Law
and Policy Joomal 27-1. .

43 Brgplopwent Tmnsitioeal Fules for ARl Concered (Holmberp-Badaan Commanication: 15 Mareh 20043,
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Sweden to work’. However, for the sake of those workezs thrs:_]nb miist be "2 proper one;
with pay meecting the terms of 3 collective agreement’.

o Checking of tax paywents and social se(usily contnbutions to prevent tax and social security
abuse, particuhcly ihe abuse of Seff-employnrent’ status using the F-tax card (Swedan’s self
employed clasificaion) by people whe should really be chssified a5 *employees’.

e Ruification of ILO Convention 94 to prevent Socal dumping’. '

Whilst the government's initial proposals were not all adopted®, the Holmberp-Farlsson
communication to the Riksdap committed Sweden to a mdical review of labour and welfare
systems to “adapt them to a globalised wodd', so they can work in ‘2 wodd in which people are
becoming more mobile’. Drespite I thetonical and more aspiratdonal features, the scheme
contains a number of disinctive feamres that compare favourably with the UK’s reception
arrangements, partticularly in secking to ensure that entry-level employment would be in line
with prevailing labour market conditions. In the UK it has become clear since 2004 thar
empldyers can and do engage new Accession State workers on léss favoumble terms and
condidions than those prevailing. Indeed, some commentaries have gone further and sugpested
that the ability to displace existing staff is one of the advantages of having access to such -
workers.* There has been no rush in the UK to review or change aspects of the UK employ-
ment law that preserve a generons management prerogabive to reorganise the workplace, and,
if necessary, to catry out ‘economic’ dismissals as 2 means of coneaining labowr costs.®

Wore recenty, in 2006 Sweden has reviewed its approaches to the reception of new
migrants, and the remit of the Swedish Integration Board extends to new migrant workers. It
Temains to be seen whether the posidve principles’ that have underpinned Sweden’s reception
regime since 2004 will contnue following the change of government this year. The Budget
Bill 2007 indicates a rowth in labour 5upp1y, and slow wage inflation, ne doubt assisted by
increased employment of ALD workers. - .

Ireland and A1) Workers

From 1 May 2004, the Republic of Ireland déclared an ‘open access’ policy permitting un-
restricted access to employment by Accession state workers. Speaking at a Council of EU
Employment and Social Palicy Ministers in Brussels he co-chaired with Ireland’s Welfare
Minister, Mary Coughlan, the Inish Labour Affairs Minister, Fraok Fahey, said that "Thers
continues to be a stoong demand from Inish employers for overseas labour and we believe
that eur decision to dllow free access to ovr libour market will be to everyone’s advantage’.
To coincide with Ireland’s transformation from a country of emigration to one of net
jnward mipration, Dail Eireann approved a comprehensive national ‘action plan’, the
Mational Action Plan Against Racism (2005—8° deggned to ensurc that ‘racism has no place in

43  Parsaf the pa.qkage were rcjected, in some casea affer an allianee afBugines and onion grougs, aed opposition by Left
wmd Right groupings i the Rikadag,

44 ‘'Hotdenccks fio 2cces to skilled Yabour] can ypically ke ent=d more mpidly -.u:ui effectively now by importiag skilled
wrorkess from the Accession counmies. Indeed, anecdatal svidence anggests char LK. employen are finding wuys to
replace elements of their workforce by thic lihous."; Ttern Club £ Emnomke Frosperts (Spong 2006 Porecast) {Landon:
e & Young), at p 14,

45 'Ecooomic’ dismissals are generoasky catered for by the UK's redundancy symem: Mumey o Feyle Meats Lad [2000] AC
51, There ig mo “dght to remain in 2 job’, snd cpporunities to ooooest employers’ masons for digplacement dismiseals
are negligible: B Painter & K Pubdck Erplopwesns Rights (Londen; Phato, 3rd «d 2006) pp 321-337. .

4 Notloral Aetior Pl Agming Radsdn Bem Criomtitochs MNatstunta frr Aghaidh An Chirodenls (2005-8).

2458




Welioming the New Awfvals?

problematic, in the way that they exclude Jarge sections of the migrant workforce if they are
gutside the concept of *regular’ work, or cogaged in imegular working, Unfortunately this does
not take into account the complex reasons that now operate to make employment irregular and
which take workers outside the scope of mainstream national protecton.

Migration for work, and insourcing, farikitated by trade liberalisation measures like EUJ
enlargement and “freedom of movement’ have conferred significant benefits on UK employers,
the cconomy, and other stakeholders. However, from the migrant worker's pemspective the
process often brings with it some significant employment and welfare problems. Many workers
finding themsehves in atypical forms of wage habour, not least, casual and agency work, and
work of limited duration thar are often cumide the scope of ILO meqsurss. Furthermore, the
complexity of miany migration-for—work schemes, and the increasing inter-action between
rmigration and employment status, produce status “gateways” that can be very problematic.
These have the potential in some jurisdictions bke the UK and Ireland to bar out acces to cven
the mast basic labour rights and remedies. This is relevant to most migrants, but is particularly
difficult for those in ioegular employment, and particularly when complex arrangements like
the WRS schetme operate to exchide workers frormn mainstremn employment rights.

The complexity and range of forms of irregular worldng means that there are clearly
groups of workers within that population who merit basic employment protection. It is no
longer appropriste for intcrnational nonms to go on adopting 4 blanker approach that removes
basic employment rights from aff such workers, irrespective of the type of “irre ™ category,
or the reasons why their employment is Siregular’,

The Multilateral Framework

The ILO’s adoption of the Multdateral Framework on Labour Migration in, 2006 has cleady been
an important development, bringing together the core ILO principles that host states should be
translabing into substantive rights. In particulir, it promotes the TLO's Drecent Work' agenda,
and cmphasises the ‘integrated approach’ that the ILC and mosk states, and the BU, recopuise
are being gencrated by inareased migmation for work. In formal tenns it gives effect to the
conclusions and Tesolution of the ILO Conference in 2004 on ‘2 fair deal for the migrant
worker in the global economy™ Among other things, the Framewotk has positive features such
as the promotion of co-operation bebween governments and interest groups in the manage-
ment of migration for cmployment. While upholding ¢he right of sovereign states to develop
their own policies to manage lsbour migration, it emphasises the need for greater Tccogmition
and protection of migrant workers' human rights, including Kights at che private law level when
emnployment transactions arc made and operate. In a key stction in Principle Vit states that the
‘hurnan rights of all migrant workers, regardless of their status, should be promoted and
protected’, This relates, primarly, to the prmciples and rights in the 1998 ILO Dedaratian ap
Eundarmental Principles and Rights af Work and ity Follou-Up, reflected in the eight "Pundamental

ILO Conventions' — although it cleady reinforces key regional measures like the Buropean |

Convention of Human Rights. Ta thar extent it reinforces legul rights that are capable of
enforcement in major host states like Sweden, Ireland, the UK. Tt also includes ‘pnidelines’ that
reinforce the ‘practical effecs” of the Principles. As a minioum, it expects states ‘to take into

53 Adopted by the Topardte Meeting of Beperes om the ILO Muldlaregl Pranework on Labour Mligradon {Genews, 31
Ocoaber — 2 Wovemnber 2005]. .

G4 Ismues discused ar the %204 Saavion of the TLO Confereace 204, culmioasiog i agreement B initiare a 'plan of scgon’
for migeanc worsens. See ‘Townds & Fair Deal for Mgrant Workars in the Globol Econorny (ILO, 2004).
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account’ TLO Conventions, as well as the UN Convention on the Protection of dhe Rights of Al
Mdigrant Workers and their Familier 1950, If that Convention has been ratified, as is increasingly
being done, then the ILO require; the state to ensure that it provisioris are “fidly implemented’
(Guideline 9(b)), in the same way that other ILO Conventions at that point become binding
and mandatory.

Despite these helpful features, the Muftilateral Framewmd: is not, in itself, binding on stabes. -

Specifically, it comprises ‘Non-Binding Principles and Guidelines for a Rights-Based Approach
to Labour Migration’. Furthermore, there are still some clear -inconsistencies between the
requireznents and standards in the eight fundamental’ ILO Canventions and the standards set
by other bodies like the UN, induding those set out in the 1950 UN Convention. An
immportant exaraple is that whereas ILO Conventions continue to exclude from the scope of
their pmber:ﬁun worken who are not liwfully within the host state’s terdeory (C97, ant 6}, o
who are not in ‘regular’ employment, the UN Convention 1990 (in force since 2003) goes
much further. In particular, it éxtends a package of minimmum, basic xights to all workers,
m’asp:-::uve of their migration. status. Some of those rights ar particularly relevant to warkers
in the reception phase and when they take up new employment.

The UN Convention 1990

A detailed analysis of the Convention is not proposed here.® However, a number of points may
be made as these are relevant to recepton arrangements for Accession Stite natopals, includ-
ing those in irregular employment for these reasons already considered.

In a key passage the Prexmuble to the Convention states:

“Workers who are non-documented or in an irregular simation are frequently employed
under less favoumble conditons of wotk than other worlkery,

and adds that

"certain employers find this an induacement to 5:.:1: such labour in order to reap the
benefits nf unfair compedton.

For that reason, as well as the athers that are articulated in the Preamble, the Convention's
entry into force lws been a particulady dmportant development. It offers an important
opportunity to adopt a new approach based on what would seem to be a very sound principle.
Mamely, that whatover a host state chooses to do when imposing conditons on access b its
territory, and at a public law level, when it comes to basic employment rights workers should
be able to enjoy a basic package of rights that s no less favounrable than that which applies to
pationals of the scate of employment, and other workers accorded such rghts. That inchudes the
rght to go to court, and access employment remedies as part of a wider development of
effective reception and integration measures.

- This is particularly apposite in telation o wages and other key conditions such as hours of
wuork, rest periods, health and safery,

55  Fora fofler discomion ees P Taran, Sor Milltonr af Mfgrants — A MNewr Canppention in The World of Work (ILO Magarine) Mo
4B, Sept 2003, p 2% and on te Comrention and othar sandards, see § Gibbons "Ttemationsl Agreements o5 Libour
Migration’ in B Foyan {ed; Libowr Aijgagior and E‘mpﬂ'ﬂn}mmﬂﬂighﬂ (20015, Inevimte of Employnent Bights), ch 6.
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Purt I of ihe Convention reqttires host states to ensire that aff migrant workers can benefit
from 2 basic package of minimum rights, irrespective of their immigration stams. For present
puxposes this is particulady helpful for those in atypical employment, incloding the kind of
casual, short-term, and agency types of entry-level employment of the kind often in engaged in
" by Accession states” natonals. It would also assist workers adversely affected by procedural
imegularities that could impact on the validity or enforceability of cmployment teoms; and
where access to labour law remedies may have been prajudiced, Obviously this is very relevane
in sitiations where employment is ‘imregular’, inclnding cases where WRS requirements have
not been, complied with. It s nat uncommon, for example, for & worker who thinks be or she
has completed the requisite 12 months service with an aushorised employer (therchy obviating
the need for further registration) to start pew employment when this is nef the posidon.
Typically, there have been “intermiptions’ duxing that period that total more than 30 days; and
that maeans the worker remains subject to regismration, and will be working illegally in termms of
WR.S requirements.™ A key provision is art 25. Article 25(2) stipulates thar it shall not he lawrfil
ta deropate in private contracts of employment from the principle of ‘equality of trearment’.
Article 25(3) is then important in requiring thar states’ measures must ensure that migrant
workers are not deprived of rights that defive from the equality principle by rcason of "any
jrregularity in their stay or employment’. Clearky states mnst also ensuse that their Bbour law
systerms at the secondary level do not enable employers ta wtilize “legabiry™ and similar
defences. Specifically, “etbployers shall not be relieved of any legal or contracmal ebligatons’
by reason of imegularities. Unfortunately, this is precisely what happens in the UK and, to &
lesser cxtent in the Republic of Ireland. Clezdy, the Convention does not, and did not mrend,
to confer equality in the sense of attempting to confer the same labour and social rights on ol
workers. In particular, it acknowledges that there should, be limits to the rghts of those in
irregular employment. The further rights in Part IV, including other rights relating to freedom
of movement, educadon, trining, and other social rights can comtinue to be reserved for
workers in regular, documented employment.

Since 2003 there have been increasing nurnbers of ratifications. However, it is significant
that FUJ states and the major non-EUJ host states have been slow to radfy the Convention.
Tndeed, no major host states have done o, to date. Of the states that figie ragfied, some have
imsisted on derogations that enable matters such as remuneration, dizmissal fight, cmployment
periods, hours, to go on being governed by the parties” contract, and by the private law amrange-~
ments made between the employer and worker.” Meedless to say, such derogations have the
capacity to undermine the Convention’s objectives. '

Conclusions

The current reccption regime has been producing significant problems for A8 and ather EEA
nationals. This has particulady been the case for jobseekers and those in low-paid employmennt
with Emited resources to mest what can be high levels of housing and other welare need. As
2 result of the restrictions ammounced by the Home Secretary on 24 Ocrober 2006, Bulgarian
and Bomanian jobseekers will not have an antomatic right of to take up vacancies in the UK

56 WRS Reguluions 2004, reg 2(3), (4): and (8. It is clear thar if & worker & ot propedy mgimered he or she cannot be
Jemally wordng' =s 2 reault af the way gt 7-9 bave been, worded.

£7 P Taran Fw Mtllions of Migeets — A New Convention in The World of Mok (L0 Magazine} Mo 48, Sept 2003, p 22, s
at B My 2006 thexe were 27 signatory Stated and 34 parties. )

SR Witten Mimiscerizl Sttement to the Howe of Commnons on Bomania snd Bulgaria by the Re Hon John Reid,
Secretary of State fir the Home Diepastment, 24 Oerober 2106,
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from Jarmary 2007.% Whilst having the tight to enter the UK, they will in most cases be
restricted in their ability to access income-related benefits or other support schemes. In effect,
they will therefore become the third and most disadvantaged of the three EEA groups. The fear
mymst be that the combined effect of being barred out from, mainstream employment and state
welfare will mean they are far more likely to undertake employment in the informal kbour
market, and therehy be it consdderable dsk of being barred owt of mainstream employment
rights and protection: and the Imposition of fixed penalty notices on employers illegally
cmploying them is likely to mpact more heavily on the workers concerned given that this will
anderline the ‘llegality’ of the employment tansactdon.

Even allowing for public and media concems about aspects of Bulgaran and R.omaniin
accession, it 5 not endrely clear why the government has Jecided to inmoduces such restricions
at this critical stage in the enbrgermnent project. The politral advantages of being seen to be “tough
on immigration”, and ‘in control’ (particulady following earlier debacles this year in the Home
Office) are clear encugh. A further factor is the potency of the argument that the Jabour market
is becoming "over-supplied” since 2004, particularly in relion to new artivals with low skdlls —
and that pending the removal of all controls on EEA natiopals’ aceess 1o the UK labour market in,
scvet] years' time there should be a bar on low-skilled entry, and mare selective ‘cherry-picking'
of entrants with skills.* This is also, to some extent, informed by growing comncerns in govern-
ment and among policy-makers that the concenteation of A8, E15 and non-EU worker in
London and the South-East may be apgravating the exceptional and arypical labour muarket
problems London experiences, and the capital’s cumrent high levels of unemployment (thar are out
of line with other regions).™ This bas been underlined in a separate move, wnfownced at the same
tirme as the restrictions on Bulgarlan and Romanian natonals, that all access to the UK on low-
skilled work schernes fom ouside the EU is being phased out, starting from 1 Jaouacy 2007,

Despive such-explanations, it Is 4 concem that the government should be taking such
measures with minimal debate and legislating by "Written Ministerial Statement’ in this way. It
is also unfortunate that it propases to mainkin resirictions on access to income-rehied benefits
and other support scherncs in ways that will undoubtedly impact negatively on alt new ammivals
from EEA states. For those with special needs, and who require assistance with howsing, the
planned extensions to the lioxitations on Housing Act 1996 schemes are particularly regretrable.™

It is very much to be hoped that the current disparities in treatment affecting EEA
tationals will he removed, if not soon then certainly by the time the restrictions on Bulganian
and Romanian arrivals are reviewed in a year's™ time.,

Erith Puitick
Siaffordshire University Law Scthool

50 Covurellad Aeces fo LI Eabour Markes G MNew Accession Counitrier Home Offics 25 Ot 2005. Key points are thar'a limived
" number of warkes will be able bo word #1 the frad procesiog and aghenlnre industriss, Otherwise, sialled warkes o
ohrzin 1 work peresit ot demonstrars elighility under the highly sbilled caregory of the Highly Skilled Migraut programme.
Acces o Lo tkilled schemes will be wibject oo "qucs wnd cypped st 20,000 2 yeor; and A2 worken on schemes will he
[imited to & monds watk and bared out of bensfis and social honsing, The WRS scheme s to continue, bat will not
apply to Bulgatians and Pamaniam, There ae oe specific limitanams on use of the ‘sl employed’ wecker eoute: so many
o0 exegants ars ikely bo s=ck bo enver the labour market on that bass than would be the case withour mech, eontrals.

60 EPA tansticval restrictions on this grotp have besn aligned more dlmely with the ‘paing’-based spproach stared
rarfier this yoar This 9 consistent with other scabes that have moved away fram, 3 general open—<loor approach and
towards selective admissdon, as descibed in Ayslet Schachar The B fr Talenr: Eghly Skilttd Migranes and Cowrpeicive
Inemigration Regimer [2O0G) MY LAtev. Vol 31:148. )

&1 Emplopment Oppostunicy for AR Anaysing Labour Mirket Trowds in London (F1 Treaury, Budgs: Repomn 22 harch 20,

$2  See the discussion of the Bone? L BC v Funetl case shove, and Mote 26. -

63 A procss o be undermken with the asktne: of 3 new Migraton Advisory Commdteee,
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Precarious weHare: family and extended family members’ ‘right to reside’,
support, and work

Advizar 131 January/February 2009

It the seconhd of two arficles, Keifh Pulfick discussas the mght fo reside of family and
extendad farmfly members of EEA naflopals in fhe UK #f focusss, in particular, on
those who asre not themselvas EEA npationals, and e scope for a ‘refained’ or
‘derivad” dght This is & complex area, as can be seen in recent cases fike Tebioim,
As he explains, the dght o reside is now the main gatoway fo supporl as weffl as
acoess fo tha fabour market. Some groups, including single parents affer separation
wito ars non-EEA nalionafs, and oidside the scope for a retained rght, ean be caught
batween saveral very hard places. Typically, they may aot be in employment, and are
ot recediving maittenance o offier financial suppart, Thay may also find it diffelff fo
claim benefiis or housing, Exceptionafly, they may be gaf assistance from social
sendces under Community Cara flegisiaiion.

A family member of an EEA nationat in the UK can assert a right to reside in the UK
in two phases under the Immigration (EEA) Regulations 2006, The first is in an nitial
period’ of residence of 3 months, and this depands on not becoming ‘an
unreagonable burdsn’ on the social assistancs system and the second operaies
during an 'extanded period’ after that {1}

An ‘extended family member enjoys similac rights, at least while the conditions far .

this status continua ta be satisfied (2} However, neither famity mamber nor extended
family member staius continue indefinitely. |t may be lost, for example, If the EEA

national on whom the status is based loses his or her nght to reside by ot

raintaining ‘qualiﬁéd person’ status after employmant ends,(3) or if a rfght to raside
is not secured under the ather possible categonss.(4) '

The key regulation on this says: ‘A family member of @ qualified person residing in
the United Kingdom undsr paragraph (1} or of an EEA national-with a_permanent
right of residence under regulation 15 js entitled to reside in the United Kingdom for

a5 forg as he mmaing ihe famfy member of the qualified person or EEA national'

{emphasis added).(5)

i the right to reside is st a family membes who is not an EEA national may then .

need fo assert a new basis for it. The trigger for this, and for an adverse
determination, is usually 2 claim for benefits ar housing, as sesn in the cases of
thrahim of Teixeira {discussed below). The problem is that even if the claimant has
started a new life in the UK, and has integrated in the way EC Directive 2004738
envisages.(6) thers iz no automatic right for a non-UK or EEA national in that
gifuation to remain in the UK and access State support. The issue can be particularly
difficult given the way the self-sufficiency rule is being operated by some agencies
and local authorities.

The scope of the ratention provisions iz considered later in this article. Before that, jt
is propossd fo consider the concapt of family membership, :

The “right to reside’ gateway

A person in the UK who is not a UK or EEA nalional, and-who is subjsct to
immigration control, is generally harred out of mast UK benefits and social welfare
support unless s/he is within ona of the exemptions.(7)

N




Particular regulsticns zet out family members’ entitternents, and the detail needs to
be consuitsd. In general, they follew the model for income Suppor. This stipulates
that a person is not & 'perscn from abread’, and is therefore not subject to the way a
person fram abroad js treated for elaims purposes (including an applicable amount of
‘nil')(B)if sfhe is @ family member of a johgesker or worker, seff-empluyed parson; or
is a persun who has retained right to reside status. (9}

In most casss the right to reside provided in the Immigration (EEA) Regulations 2008
iz how the gateway for residence, work, social securty, housing, employment, and
other welfare nghts. Howsver, the EU Trealy provisions and other EC secondary
legislation and ECJ cass-law can also still be the source of residence rights. As well
as providing & variety of ways in which a spouse-or ether fomily mrembes’ ean-Rotaf-
residence, there is glso & route lo a pemmanent right of residence affer five ysars'
conttnuaus residence with the EEA national {109

Specifically, regulation 15(1) provides that the following are among those who
acquire the right to residé-in the UK parmanently:

= an EEA national who has resided in the UK in accordance with the regulafions for
a continuous perod of 5 years
= a family member of an EEA national wheo iz net an EEA national but who has
resided in the UK with the EEA national in accerdanes- with the regulations-for a. -
continuous pered of 5 years .
= a worker of self-employad person who has cessed activity, (his, is defined n .
regulation 5)
* the family member of a worker or seff-employed person who has
czased activity . _
»  a person who was the famity member of & worker or self-emplayed person whers;
{1 the worker or self-employed person has died;
{ii} the family member resided with him immediatety efore Ris'or-her death;
and
{iii) the wotker or self-employed parson had resided continuausly in the UK for
at lazst the 2 years immediately befora his or her death or the death was the result of
an gccidant at work or an ocoupational disease

= aperson who
(i} has resided in the United Kingdom in accordance with these Regulatione for g
coptinuous period of five years; and
(i} was, at the end of that period, a family member who has retained the right of
residencs

li is not entirely clear what ‘resided in the UK with the EEA nafional’ in, ar ‘thiz family
member resided with him..." actually means, or whether it introduces some kind of
minimum ‘living together requirement (as the case-law on ‘durable ralafionship’ has
recently indicated. The observations of Commissioner Jacabs in CISB1Z2005 (14
August 2008), discussed below, ars particularly important in this regard. What is
clear, thaugh, is that the claimant's residence must be comfinuous. As in other areas
of the schema's aperation, Tesidence’ means rasitenee i the exereise- of. &-Fakk
under EC Law rather than under UK law.{11}

A closer analysis of these points, and the key legislation and recent caselaw, is
provided in the rest of this arficle.




Family membar’

Family membership is narrowly defined by EC Directive 2004/35(12) and unger the
UK regulation that transposss it Regulation 7 provides that the following are a
person's family members:

= aspouss of Civil parmer,
» diract descendants, including those of the spouse or civil parther who are:
(i) undsr23; or :
(ii} dependants of the persen, ar of his or her spouse or clvil partnan
» dependent direct refatives in the person’s ascending line, or that of the spouse or
: Civil partner,
» a persen who (s to be treated as a family member under the provisions dealing
with extended family membars (see below), and who satisfies conditions on the
iszue of EEA family pemmits, registration certificates, or residence cards.

Family membership confers on & family member a right to support and to wark.(13)
However, this right is generally dependent upon, and runs in tandem with, the EEA
national’s residence and 'rght to reside’. One practical consequence of thig, 1t seams,
is that it can only be exercised in the same EEA country where both are residing. It
cannat, for example, enable tha hon-EEA national to work in an EEA country othar
than the one in which the EEA national is exercising a right to reside, This is another
indication that the courts see family members' rights as dependent on, and Jinked
closely to, the EEA national's rights.(14) The least problsmatic of these provisions is
prebably regulation 7{13(k). This confers a right to reside on a ‘direct descendant’. It
has bean held that nothing mare is needed than to prove ‘descendancy’ and sgey-for
example when a daughter daims Child Benefit on behalf of her children.(15}

Extended family membershlp
Regutation 8, which has its origins in article 3 of EC Directive 2004/38, seis out what

is required to become and temain an ‘extended family member. In summary, it
means a person who safisfiss one of four possible conditions in regulation B{2)-4{3}.

.. ‘Extended family member’

8. —{1) In thege Regulations ‘extended family member’ means a person who is not a

family member of an EEA naticnal under requlation 7{1}a), (b) or (&) and who

gdtisfies the conditions in parmgraph (27, (), (4 or {5},

{2) A perzon satishies the candition in this pamgraph if the person is a relative of an
EEA national, his spouse or his civil partner and —

{a) the parzon is residing in an EEA State in which the EEA national also resldss and
is dependsnt upon the EEA natonal or js a member of his household;

{b) the person satisfied the condition in paragraph (&) and is accompanying the EEA

national {o the United Kingdom or wishes to join him thens, or

(c) the parson satisfied the condition in paragraph (a}, has joined the EEA national in
the United Kingdam and continues to be dependent upon him or to be 2 member of
his housshold,




{3) A person satigfiss the condition in this pamagraph if the peson is a rslative of an
EEA national or his spouse or hig civil pariner and, on szrous health grounds, strictly
requires the personal cars of the EEA national his spouse or his civil partnst,

(4) A person satisfiss tha condition in this paragraph if the person is a relative of an
EEA naticnal and would mest the requirements i the immigration nles (cther than

- thoge relating to entry clearance) for indefinite leave to enter or remain in the United

Kingdom as & dependent relative of the FEA national were ‘the EEA national a
pargon present and settled in the United Kingdom.

fa) A person satisfies the condition in this paragraph if the person is the partner of an
EEA national {other than a civil partner) and can prove-iesthe.decision- praker thad he-
is in a durable relationship with the EEA natinnal,

Regulation 8(5) provides a right of residence for partners who are not married to orin
a civil partnership with an EEA national but who can show that they have a durabls
relationship’. The concept of a durabls relationship was considered recently by
Commissionar Jacobs in Cl1S/81242008 (14 August 2008), He chserved that a ‘couple
are likely to be parners if they are Iving together with sach other in the same
household as husband and wife’. Although he accepted, on the evidence in that
case, that ‘the couple in this case wers parthers by the tisme of the Secrstary. of State

refused the claim for income support’ he went on to reject the claim. There were six

reasons given, but they included the short period of the relationship. (harahy 2 yaar),
which had in any case been intettupted by periods of separation. Further factors
included ‘commitmeant’ and the claimant’s wncertainty about the ralationship,

Although the cass-law is still evolving, it is not claar at what point 3 person wha is in

a ‘durable relationship’ is liable to be treated as no longer in that relationship — for

examply after the paties have lsft 2 shared househitd” ar moved or & a mow
relationship.

Using the ‘extended family’ head

The extended family member route has been used successfully in 2 number of

contexis - for example by those wha have been unsuccessful in asserting asylum.

claims, but who conlinus living in the UK and ihen go on to establish a right to reside
on the basis of regulation 8(2),

To do so requires the claimant to demonstraie dependency or household
membership. However, this failed in KG (56 Lanka) v Secrefary of Shafe for the”
Haome Departmeant.(16) After amiving in the UK in 2000 the daimants’ asylum claims
had falled. They continued living in the UK, but several years lkater applied for
residence as family relations of EU ditizens who had amived after them and who, by
then, had acquired EEA naticnalities. However, it had been determined that they had
arrived in the UK stmight from Sri Lanka. They had not therefore been residing inan

EEA Stata in which the Union citizens were also residing: Furthafrore, ey eould-

not rely on earlier residence in Sii Lanka with the family members, even if they had
becoms EU citizens later. Arqumsnts about the purpose of the Directive being to
maintain family unity failed. YWhilst family unity, and family reunification, played a part,

the court took as the main bagis for the scheme the nesd tor assist EEA matromats to

exarcise free movement rights. As Buxon LJ said, 'the emphasis is on the
recagnition of family life &¢ a support to, ahd encouragement of, the exercise of rights
by the Union cifizen, and not 25 an end in itself. In any case, the court concluded




thaf the case did not come ‘anywhere near o meeting the other requirements in art
3(2) of the Directive.

Retalning a ‘right to reside’

An eszential festure of Direciive 200438, as set out in the Preamble, is that family
members should be 'legally safeguarded in the event of the death of the Union
citizen, divorce, annuliment of mamage or tepvination of a registered parnership”.
This was to znsure that in such circumstances family members alrzady residing
within the terrtory of the host Member Staie retain their ight of residence. .’ {17)

Art 13 makes it clear that such family members are to retain their right of residence
‘exclusively on a personal basis’. This is transposed into UK law ky regulation 10,
which lays down the canditions for acquiring the status of a *family member who has
retained the right of residence’

There are four Toutes to retaining a right to reside set out in regulation 10(2), paras
(23, {3), (4), and {5} (E_EE Box B}
‘Family member who has retained the right of residence

10. {1} In these Regulations, Tamily member who has retained the right of resldence’
means, subject to paragraph (8), a parson who satisfies the conditions in paragraph
{23, {3}, () or (3).

{2} A persan satisfies the mnditicm.s in this paragragh if —

(a) he was a family member of a qualifisd person wherr the qualifiedpersomr- -

died;

(b} he resided in the United Kingdom in accordance with thess Regujations
for at least the year immediately befure the death of ths gualified person; and
{c) he satisfles the condition in paragraph (6).

(3} A person satisfies the conditions In this paragraph if —

fa) be is the direct descendant of —
(it a qualified person who has died; _
(i} @ person who ceased 1o be a gualifisd person on ceasing to resids
in tha United Kingdormn; ar
{if} the parson who was the spouss or cwil partner of the qualified
person mentioned in sub-paragraph (i) when he digd of is the spouse or civil
pariner of the persen menticned in sub-paragraph (i), and

{t) he was aiténding an sducational course in the United Kingdom
immediately befors the gualified person died or ceassd to be a qualified
person and continues to attend such a course.

{4) A person satisfies the conditions in this paragraph if the person is the parznt with
actual custody of a child who safisfies the condition in para (3).

(5) A person satisfies the conditions in this paragraph if —




{a) he ceasad to be a family member of a qualiied person on the termination
of the marmmiage or civil partnership of the qualified person;

{b) he was residing in the United Kingdom in accordance with these
Regulations at the date of the termination;

() he satisfies the condition in paragraph (8}); and

{d) sither -
(i) prior to the initiation of the proceedings far the termination of the
marmiage or the civil parinership the marriage or civil parinership had
lasted for atf least three years and the parties to the marriage or civil

partnership had resided in the Uniled Wingdore for at-least ancyear - -

during its duration;

{iy the former spouse or civil partner of the qualified person has
custody of & child of the qualified persor;

{iliy the former spouse or civil partner of the quatified person has the
right of access to a child of the qualified persen under the age of 18
and a court has ordered that such mccess must fake place in the
United Kingdorm, or

() the confinued fght of residence in the United Kingdom of the
person is warranted by particulady difficult circumstances, such as he
or another family member having been & wictin of demestic veolence-
while the mamiage or chvil partnership was subststing.

{6} The condition in this paragraph is that the person —

fa} is not an EEA national but would, if he were ar EEA national, be a worker,
a self-emplayed person or a salf-sufficient person under regulation B; or
{b} is the family member of a person who falls within paragraph {(a).

Retention Esues & case law

The conditions in regulation 10 are problemsatic in some ways. In the case of a married
coupls, or civil partners, retention is catered for in respect of a person who has ‘ceassd
ic be a family member of a qualiﬁad person on the temmination of the marmage or civil
parmership of the qualified persor’. But this cnly operatss as long as the requiremenis,
as to perod of the mamage/partnership {three years), and residence in the UK {(che
year}, can be satisfied.

It i5 not clear where that lsaves people in offier kinds of relationships. For example, a
party to & long-term unmarmed/iunregistered relationship, &r ih a mamiagé or citdl
partnership which has been for less than those periods. Nor is it clear where that
lezves a relationship where there is just separation, for example if the EEA national
has simply laff the country or the household (or where the reldtidhiship hés ended, buf
no fonmal dissolution or termination is in prospect.

Regulation 10{3) envisages situafions where there-have been "poriculary- diffeult:-

cirsumetances’. It is helpful that this then explicitly covers domestic violence, including
viclence diracted at other family members (ie. children} but it seems to he wide
anough to encompass other possibiliies. Also, it sesms to be the basis for acquinng a
right to reside ahiead of any proceedings i termimate the marriage oravil partnership:

Thers is considerable uncertsinty around ths scope for retaining a right to reside after
the spouse who is the EEA naticnal has lost his or her right to reside after leaving




employment, and leaving the country — and at what point this cccurs. In that scenario,
assuming the non-EEA spouse is responsible for the couple’s children, and those
children have started in UK education, can she maintain (or acquire) a right to resida
from the fact that her children may be entited to continue with their education (and
they need & parent to look after them, and help them realise that rght)? In principle,
the answer should be yes'. The legal basis for doing so seems dear enough, but the
issue is complicated by the need for satishing tha ‘ssMf-sufficiEncy’ requirement
Recent Commissioners’ Cases have not completety darified some of the difficult
izsuas around this gueastion {E g. CISM1212007, 21 November 2007, Commissionear
Rowdand}.

Aspects of this issue have been refemed from the Court of Appeal to the European
Court of Justice in the fbrahfm case (18] In that case M= lbrahim [T}, a Somali
national, and her children had the right to reside in the UK on the basis of her
marfage o a Danish citizen working in the UK. Three of the children-were Danish
cittzens and had come to the UK with | A fourth child was bom in the UK. Two of the
children had siarted in UK schools, and were still attending those schools when |
sought the councils help. I's husband had stopped wark, and left the UK. He Jater
returned to the UK, and was claiming benefits: but, by then, ha had ceased to be &
‘gualified parson’. None of the family was, by that stage, self-sufficient, and | was nat
working. She was claiming means-tested benefits. She then applied to the local
authorty for homelsssnoss assistance for herself and her childesn. The rulss in
relation to the 'right fo reside’ are similar to those applizable to benefits. This was
refusad 25 the council considersd she had lest the right to reside and had.not gained ..
it. Even if she wasg eligible under regulation 10 she was not 'self-sufficient’. The
county court allowed I's appeal, concluding that she had a right to reside assisted by
the fact that the two older chikdren had a nght to reside in arder to completettne
education they had started. This, in tum, meant that | gained a ‘derivetive’ right {o
reside as their primary carer which operated independently of any need to show 'self-
sufficisncy”. '

On appeal to the Court of Appeal there wags doubt about whether Bavmbasi19), the.
main case that supportad I's cage, could in fact assist her given that in that caze the

claimants were self-sufficient. The court decided that the issues were net clear. S the
case hae besn referred fo the ECJ. A key question posed to the ECJ was whether

retention or a derved right (based on I's role ag primary carer of children who had

entered UK education) depended on satisfying the requirements of the Immigration

{EEA) Regulatinns; or whether she could detive that right more readily directly from art

12 of Reg (EEC) No 1612/687 If so, was she required to have access to sufficient

resources and comprehensive gickness insurance to avoid becoming a burden on the

social assistance systemn? Freviows cases suggest this may be esseantial .{20)

The resources issus faatured again in Teixeia (21) where a Portugese parent who
was {or had been} a worker sought assistance from Lambeth Council. Her daughter,

. Patrcia, was born in the UK and entered education here, but at a time when her

mather was not & 'worker’. The parents then divorced. The father, also Portugusss,
confinued ta live in England. Patricia resided with him undsr a couri erder which gave
her as much contact with her mother as she wished. By the time of the appeal
Patricia lived with her mother. Unlike fbrahim, the county court rejected her appesl
against the council’s refusal to provide housing, holding that art 12 did not assist a
claimant who was not self-supporting, and who was dependent on public TESOURES.
As in fthrahim, the case has now been referrad {o the ECJ.




Retention: using a child’s ‘right to reside’

Rercent Commissioners' cases have shown that there s scope for a claimant fo
assert a new right to reside based on a number of grounds, including her child's right
to reside, assisted by regulation 10{3}, (4). However, the cutcoms will depsnd on the
claimant's patticular circumstances, and how these then map on to the retention
scheme.

This was ilustrated by Cl5/43042007 (13 May 2003) where the claiimant was of
Somali origin and Dutch nationality. Her elder two childran moved ta the UK in 2004,
and the claimant followed next year with her youngest child. She worked as an office
cleaner for two hours a day, five days a week, in 2005 —buwt erly for-several months. .
She claimed Jobseelar's Allowance ontil January 2007. She claimed IS after she

. became ill. This was refused, but she won an appeal. On appeal by the Secretary of
Rt Stats, Commissioner Jacobs idenfified & number of possible waysirr which:a pght o
reside might be maintained — but all of thess required another tribunal, on a
rehearing, fo cansider them.

It had been amgued, successfully, that the claimant had a right to reside as a family
mamber of her eldest child. However, that daughter, after starting & university course
in 2005, had undzrtakeh some full-time work. She had helped her mother financially.
If the tribural had been right to trest the claimant as & family mamber. of-her.
daughter, she could net be a ‘parson from abroad’ {22) The problem, though, was
that despite dealing with the issue of whether the daughtars work, was ‘ganuins, and,
effective’ and not ‘marginal and ancillary’ and could use that as the basis for a right to
_reside, it did not go on to consider the (Ink that existad betwssn the mother and that
daughter, In particular, it had not considared whether the daimant was dependamfon- -
her daughter. The trbunal on the rehearing was thersfors directed to deal with the
‘dependence’ point, assisted by ECJ autharities which were considered in
CISf21 0072007 (13th May 2008)%;(23) as well as the question of whithier it worky o
claimant's student daughter was sufficient to give her 'worker status (assisted by
CI5/178352007).

The tribunal had alse decided, relying on Baumbast, that the claimant could assert a
right to reside as a former worker with & child at school. Althcugh in Baurihast the
court had decided that the dependent child of @ worker had an indspendent right to
education (@iying her primary carar the right to reside to. ensure that the child could .
affectively exercise that right), this was distinguishable in that the claimant was not
working at the time when her youngest child entered general educafion {and the
tribunal had been wrong to treat the issue as dependent on the time when the child
installed herself in the UK). Thers wers also, he said, "other issues’, for sxample
whether Directive 2004{38 was "exhaustive of the rights of residence’, or whether
they could derive from other EC Law sources; whether the scope for a right to reside
hased on Baumbast depended on the parents remaining self-sufficient (ong of the
points still for datemination in fbrahinr, and whether the claimant retained hei worker
status because of her temporarily inakillty to work as @ result of an illness or
accident.

Spouses & parimers’ 'dependency’

One of the criticisms of the family membership and refention parts of the scheme is
that they seem to create a relationship of dependency etnean thie nom-EEA nationat -
and har (or his) spouse or civil partner. This may, in some cases, put pressure on
such a family member to try to maintzin a difficult, even abusive, rslationship until the
scope for refaining @ nght to reside is cleatly engsged. The temination of




marfiage/civil parnership seems to undsrline this, as it stipulates that a retained nght

to reside nomnally requires the mamiage or parinership, prior o the stat of
proceadings, to have lasted for at least three ysars, and for the parties to have
resided in the UK for at least ane year (reg. 10{5)(d){i)}. Howsver, it does not explicitly
stata that the parties must have resided fogether throughout that periad {unlike the
wording used in reg 15(1){k), and the requirements for acquiring pemmanent
residance, which seem io require the family member te have resided In the UK, and

wilh the EEA national).

For some groups of non-EEA nationats who have lost the right to reside when the
relationship with the EEA national ends, for example after a unilzteral divorce (at
which point the other spouse may well regard any duty to maintain as ended), the ..
loss of the right to reside will often generate othsr significant advice needs. This is
particularly problematic if that person Ts then a ‘person from abroad’ - and if support
from.mainstream State benefits, housing, etc is barred out by the restrickens like the -
Immigration and Asylum Act 1399 £.115 (and 'person from abroad' and residencs
restrictions in regulations).

Exceptionally, a claimant who is unable to claim bensfils, and who has no other
means of support, may be able to access accommeodation from the Community Care
system if her need for cars and sttention has aisen solely because of destitution, or
from the anticipated physical efiects of becoming destitute. This applies, for example, .
to spouses who have fled from a vielent spouse, although, as one of tha [sading
eases confirms, the precise type and lavel of support will depend on the gateway -
sssessment of her nesds at that point.{24) If the person hag childran, the fact that the
claimant does net have a right to reside should not prevent supponrt, including cash
payments when these are needed, being provided. (25) :

Conclusians

As these arficles have shown, the right to reside system is a difficuli one for advisers. . .
There are still key arsas where clients’ rights are unclear, not least the crcumstances
in whjch family member status can be lost and the crcumstances in which it can be
retained - what might be called the ‘lost and found' part of the scheme.

Although the status of A8 workers who have not completed 12 months continuous. -
and registered work has been clarified by the House of Lords in Zafewska (they held
that 12 months continuous, registersd service is maquired, and  approved
Commissioner Rowland’s view that the scheme is not disproportionate or
discriminatory), (26) the position in other areas is still far from cerain.

Among other things, there is also uncertainty as io how far article 18 of the EC Treaty
can wonfer residsnece and support rights — for example in situaiions where a 'right to
reside’ is not available under the UK's 2006 regulations. There have been some
indicatians that it can be very helpful: for example in CIS/408/2008 {11 June 2008),
when Commissionsr Rowland conciuded that a wife could retain a right to raside,
despite stopping work, when this was necessary to provide care for her husband.
This was a lacuna that could {and should) be filled, aided by. the Treaty provisions.
Apart from anything else, this was consistent, he said, with a nead for ‘due regard for
family life and dignity'.

As will be seen from thrahim, though, the scops for relying on the Treaty iself, and
provisions of secondary legislation that have been displaced by the Directive 2004/38
fand by the UK regulations) remains to be seen when the EC.J provides guidance in




that case. It looks like we will have to waijt until the New Year for the results of ECJ
references in Mbrafim and Teixeira. In the meantime, we are still seeing a stream of
Commisgicners' (now Upper Trnbunal judges’ cases on subjects like durable
refationships, and the application ::f 'lving tegether requirsments in determining that
particular status,

In practice, clients advice issues are often inter-woven with other family-related
advice points, ard this is particulary so wher advising in the separation and divores
eontexd.

Immigrafion status and the right to reside’ will feature as one of the three topics
considered at the Family & Welfare® workshop for advisers on Thursday 30™ April
2003 (Staffordshire Uriversity's Ashley Centre). Detalls at: hito/Anyui.cam/SgkBvp

Foofmolos

1. Imrmigration (Eurapean Econotnic Area) Regulations 2008, 51 2006/003, regs 13,
14. The scheme alzo applies o family members of UK nationals as if they are EEA
nationals, e.q. while the UK national is residing as a worker or self-employed person
in angther EEA Stafe, or was so tesiding before retuming to the UK; and the family
member iz his spouse or civil partner and 'living together' in that State or were doing
do before their retum to the UK, reg 2.

2. Regs7(3), (4), 8

3. Eg by not rsglstanng a5 @ |vbeeeker after a ysars employment; reg, B2
Qualified persan status was discussed in the first article, .

4. Including temporary inability te work, or pursue self-employment, due to ilness or
accident; involuntary employment followed by wocstional training; or voluntarny
unemployment followed by vocational training linked to previous employment; reg.
6(2}, (3). Worker or self-employed status may also be maintained in alter retirement if
the conditions in red. 5 are met,

5. Reg. 14{2).

&, In theory, and in ling with the way family unity and mtegratmn principles were
intended to worlk, the greater the integration of EU citizens and their family membsrs
in the host Stats, the greater the dedree of protection thay can expect, e.Q. |n relation
to expulsion; Preamble to the Directive, para 24,

7. Immigration and Asylum Act 1999 5.115. Regulsations may provide an exemption,
but in COLASFOER2007 (10 July 2008) theses did.not assist a child claimant fof DLA.
who had Indian nationality and lived in the UK with his mother and her husband, who
also hath had Indian nationslity,

8. Income Support (General} Regulations 1957, 5118874967, Schedule 7, para 17.

9. |S (General) Regulations 1887, reg. 21AA{3), {4)(d).

10. Reg. 15, In CI5/2258£2008 [1? September 2008} it was held tfiat residence must
cohtinug throughout the S-year period, less short holidays. The claimant could not
show thiz, 25 a result of periods abroad. The scope for demonstrating a permanant
residence right wsing the five ysar qualfication period undsr EU Direcifre 2004138,
and assisted by art 18 of the EC Treaty and Baumbast v Secretary of Stafe for the
Home Dapartment {Case C413/99) [2002] E.C.R 1-7091), is due to be considered by
Upper Trbunal Judgss (furmerdy a Fribunab-of-Eommisstonets) in- 1512007 .
was not listed for hearing at the fime of writing,

11. MeCarrthy v Secretary of Stafe for the Home Department [2008] EWCA Civ 641;

-[2008] 3 CMLR 7 hitp:Mtinyur] comfBgt2de and see CIS/A2E52005 (19 Decamber

2007); and R{IZ) /08 (where a clzim Yaged om the cldimant's fatirer’s mesidence
failed as he had been living in the UK in accordance with UK Law, not EG Law,
following & successful asylum claim and naturslisation,
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12. Directive 2004/38/EC on the nght of citizens of the Union and their family
membars to move and reside freely within the temitory of the Member States: Oficial
Joumal of the European Urion, OJ 2004, L158/882004, art 2(23(a)-(d).
13. The right to work is in art 23 of Directive 2004/38: ‘Irrespective of nationality, the
family members of a Union citizen who have the right of residence or the right of
permanent residsncs in a Member Stafe shall be eniitled to taks up employment or
self-emptoyment there’

14. Mafterm v Ministre du Travait ef de I‘,Empjm {C-10/05) [2006] ECR. 1-3145; [200&)
Imm AR 471, ECJ.

15, GFHEB:&!ED(}? (2 Dacamber 2007) (Commissioner Mesher).

16. [2003] BEWCA 13; [2008] Imm AR 243: accezsible at

tip it .COMm):

17. Directive 200420 EC, Preambls, para 159; and art 13.

18, Harow LBC v fbrahim [2008] EWCA Civ 386 (21 Aprl 2D08) accessible at

Sitimyur Brdgkt

19. Baumbast and R v Secrefary-of Stale fDJ" the Home Dapartment (Case C-413/93)
[2002] ECR 1-7091, ECJ.
20. Eg. W {Cmna} and X (Ghina) v Secrefary of Stafe for the Home Depariment
[2007] 1 WLR 1514, CA: accessible at http/finyur]. comiSeczul |
21. Teixeira v Lambsth 1 BC [2008] EWCA Civ 1083 (10 Oct EDGE] acceséible at
hittp: rl.co
2215 (General) Regulations 1987, reg 218A(4)(d), in conjunction with ant-2£2)(d) of
the Directive.
23. Assisted by the main ECJ decisions on this, including Cenire Public d'Aide.
Sociale de Courcelles v Lebon (Case 316/85) [1997 ECR 281, Chen v Secrefary of
Stafe for the Moma Depanment {Case C-200/02) [2008] QB 325 and Ja v
Migrationsverket (Case C-/05) [2007] QB 545, which were  considered in
CIS/2100/2007 (13 May 2008).
24. National Assistance Act 1948 s 21(1A) n combination with the Local

E

Government Act 20040, 5.2; see Oxfordshire County Council v F'{Khen] andOfffceral -

ihe Deputy Frime Minister [2004] HLR 41, CA: accessible at hifp:/inyyd.comiGsjhka

As & source of support this hes bacome more difficult sincs the recent.House of |

Lords case R (M) v Stough Borough Councif [2068] UKHL 52. There can, of course,
be some significant benefits take-up problems for claimants who have fled violent
households, sven without the added difficulies of the 'Aght to reside’ gateway — as
illustrated by cases on ‘notional capital’ like CIS/78/2001 {*136/01).

25 In most cases this will be under the Children Act 1989, ss 17, 20. There.ars
lirmits, though, to how far this routs to support can halp children's parents,

26. Zalewska v Northern irefand Depariment for Socfal Devefopment [2008] UKHL 67
{discugsed in the first articls). The Lords decision is accessible at:

[tz tinyurf comiSezirrn Baroness Hale gave a powerful dissenting judgment,
agreeing with srgumenis put forward by CPAG and the Public Law Frdject,

concluding that the impact on AS workers like Ewa Zalewska in suUch cases was

excessively severe and disproporticnate.

Keaith Putilck is & Solicihor Advocate and Principal Leclurer In Law,
Staffardshire University Law School
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Precarious welfara: family and extended family members' ‘right to reside’,
suppeort, and work .

Adviser 131 January/Fabruary 2009

in the second of two articles, Keith Pultick discusses the right to reside of family and
extended famify members of EEA nationals in the UK. It focuses, in particutar, on
those who are not themselves EEA nalionsis, and the scope for a ‘retained’ or
‘derfved” right. This is a complex area, as can be seen in racant cases fike Tekeira.
As he explaing, the right to reside fs now the main galeway fo supporf, as well as
access o the labour markel. Some grougs, Including single parents affer separalion
who ara non-EEA nationals, and cufside the scops for a refained right, can be caught
hetween several very hard places. Typicafly, they may not be in employment, and are
not receiving maintenance or other financial support. They may also find It difficult to
claim henefits or housing. Exceptionafly, they may be get assistance from sociaf
sarvices undasr Community Care fegisfation.

A family member of an EEA national in tha UK can assert a right to reside in the UK
in two phases under the Immigration {EEA} Regulations 2006, The first is in an ‘initial
period of residence of 3 months, and this depends on not becoming ‘an
unreasonable burden' on the social assistance system and the second operates
during an ‘extended pericd after that.(1}

An ‘extended family member enjoys similar rights, at least while the conditions for
this statug continue to be zatizfied.(2) However, neither family member nor extended
family member status continue indefinitely. 1t may be lost, for example, if the EEA
national on whom the status is based loses his or her right to reside by not
maintaining ‘qualified person’ status after employment ends (3} or if a right to reside
iz not secured under the cther possible categories.(4)

The key regulation on this says: “A family member of a qualified person residing in
the United Kingdom under paragraph (1) or of an EEA national with a permanent
right of residence under regulation 15 is entitied to reside in the United Kingdom for
as fong as he remains the family member of the qualified person or EEA national
{emphasis added}.(5)

If the right to reside is lost, a family member who is not an EEA neational may then
need to assert a new basis for it. The trigger for this, and for an adverse
detarmination, 15 usually a claim for benefits or housing, as seen in the cases of
tbrahim or Teixeira (discussed betow). The problem is that even if the claimant has
staried a new life in the UK, and has integrated in the way EC Directive 2004/38
envisages (6) there is no autematic right for a non-UK or EEA national in that
situeafion to remain in the UK and access State support. The issue can be particularly
difficult given the way the self-sufficiency rule is being operated by some agencies
and local authorities.

The scope of the retention provisions iz considerad later in this article. Before that, it
is proposed to consider the concept of family membership.

The ‘right to reside’ gateway
A person in the UK who is not a UK or EEA national, and who is subject 1o

immigration control, is generally barred ouwt of most UK benefits and social welfare
support unless s/he is within one of the exemptions.(7)




e Particular regulafions set out family members' entitlements, and the detail needs to
' be consulted. In general, they follow the model for Income Suppaort. This stipulates
that a person is not a ‘persan from abread', and is therefore not subject to the way a
parson from abroad is treated for claims purposes (including an applicable amount of
‘niry8)if sthe is a family member of a jobseeker or worker, self-employed person; or
is a person who has retained right to reside status. (9)

In most cases the right to reside provided in the Immigration {EEA} Regulations 2006
is how the gateway fer residence, work, social securnty, housing, employment, and
other welfare rights. However, the EU Treaty provisions and other EC secondary
legiisiation and ECJ case-law can also still be the source of residence rights. As well
as providing a variety of ways in which a spouse or other family membear can retaln
residence, there is also a route to a permanent right of residence after five years'
continuous residencs with the EEA national (10)

Specifically, regulation 15{1) provides that thé following are among those who
acquire the right to reside in the UK permanently:

= an EEA national who has reslded in the UK in accardance with the regulations for
a continuaus period of 5 years
= g family member of an EEA national who is not an EEA national but who has
resided in the UK with the EEA naticnal in accordance with the regulations for a
sontinuous period of 5 years
» @ warker or self-employed person who has ceased aclivity (this is defined in
regulation &)
» the family member of a warker or self-employed person who has
ceased actvity
»  a person who was the family member of a worker or self-employed persan wharns:
(i} the worker or self-employed person has died,
(i) the family member resided with him |mmedlately before his or her death
and
{iii} the worker or self-employed person had resided continuously in the UK for
at lezst the 2 years immediately before his or her death or the death was the result of
an accident at work or an occupational diseass

= gz persaon who
{i) has resided in the United Kingdom in accordance with these Regulations for a
continuous period of five years; and
(i) was, at the end of that period, a family member wha has retained the right of
residence '

It is not entirely clear what 'resided in the UK with the EEA national' in, or ‘the family
member residad with him..." actually means, or whether it introduces somes kind of
minimum 'living together requirement (as the case-law on 'durable relationship’ has
recently indicated. The observations of Commisgioner Jacobs in ClS/812/2008 (14
August 2008), discussed below, are particularly Important in this regard. What is
clear, though, is that the claimant's residence must be continuous. As in other areas
of the scheme’s aperation, ‘residence’ means residence in the exercise of a rghi
under EC Law rather than under UK law. (11}

A closer anélysis of these points, and the key legislation and recent case-law, is
provided in the rest of this article. ' |




'Family member’

Family membership is namowly defined by EC Directive 2004/38(12) and under the
UK regulation that fransposes it. Regulation 7 provides that the following are a
persar's family members:

v g spouse or civil partner,
v direct descendants, including those of the spouse or civil partner who are:
{1} under 21; or
(i} dependants of the person, or of his or her spouse or civil partner;
» dependent direct relatives in the person’s ascending line, or that of the spouse or
civil partner;
s g person who is to be treated as a family member under the provisions dealmg
with extended family members (see below}, and who salisfies conditions on the
issue of EEA family pemmits, registration cartificates, or résldence cards.

Famlly memkbership confers on a family member a right to support and to work.(13)
However, this right is generally dependent upon, and runs in tandem with, thg EEA
national's residence and 'right to reside’. One practical consequence of this, it seems,
is that it can only be exercised in the same EEA country where both are residing. 1t
cannct, for example, enable the non-EEA national to work in an EEA . country other
than the one in which the EEA national ig exercising a right to reside. This is another
indication that the courls see famlly members’ rights as dependent on, and linked
closely to, the EEA national's rights.(14) Tha least problematic of these provisions is
probably regulation 7{1){b). This confers a right to reside on a ‘direct descendant’ It
has been held that nothing more is needed than to prove 'descendancy’ and age, for
example when a daughter claims Child Benefit on behalf of her children.(15)

Extended family membership

Regulation 8, which has its origins in article 3 of EC Directive 2004/38, sets out what
is required to become and remain an ‘extended family member'. In summary, it
meahs a person who safisfies one of four pessible condifions in regulation 8(2)-(5).

‘Extended family member’

8. —(1) In these Regulations ‘extended family member means a person who 1s not a

family member of an EEA national under regulation 7{1){a), (b} or {c} and who

satiefies the conditions in paragraph {2}, {3}, (4) or (5).

(2) A person satisfies the condition in this paragraph if the person is a relafive of an
EEA national, his spouse or his civil partner and —

{a) the person is residing in an EEA State in which the EEA national alsa resides and
is dependent upon the EEA national or is & member of his housshold;
{b} the person satisfied the condition in paragraph (a) and is accompanying the EEA
national fo the United Kingdom or wishas to jein him there; ar

fc) the person satisfied the condition in paragraph {a), has joined the EEA national in
the United Kingdom and continues to be dependent upon him or to be a member of
his household.




{3) A person satisfies the conditian in thls paragraph if the person is a relative of an
EEA nafional or his spouse or his civil partner and, on serious health grounds, strictly
requires the personal care of the EEA national his spouse or his sivil painer,

{4) A person satisfies the condition in this paragraph if the person [s a relative of an
EEA national and would meet the requirements in the immigrafion rules {other than
those relating to entry clearance} for indefinite leave to enter or remain in the United
Kingdom as a dependent relative of the EEA naticnal were the EEA national a
person present and settled in the United Kinadom.,

{53 A person satisfies the condition in this paragraph if the person is the parner of an
EEA national {other than a civil partner) and can prove to the decision maker that he
ts in & durable relationship with the EEA national.

Regulation 8(5) provides a right of residence for pariners who are not married fo orin
a civil partnership with an EEA national but who can show that they have a ‘durable
relatiohzhip’. The concept of a durable relationship was consgidered racently by
Commissicner Jacobs in CIS/E12/2008 (14 August 2008). He observed that a “couple
are likely to be partners if they are living together with each other in the same
household as husband and wife'. Although he accepted, on the evidence in that
case, that 'the couple in this case were parthars by the time of the Secretary of State
refused the claim for income support’ he went on to reject the claim. There wera six
reasons given, but they included the short period of the relalionship (barely a year),
which had in any case been interrupted by perinds of soparation. Further factors
included 'commitment’ and the claimant's uncarainty about the relationship.

Although the cass-law is still evolving, it is not clear at what point a person wha is in

a 'durable relationship’ is liable to be treated a5 no longer In that relationship — for
example after the parties have left a shared househcld, or moved on to a new
relationship.

Using the ‘extended family’ head

.The extended family member route has baen used successfully in 2 number of
contexts - for example by those wha have been unsuccessful in asserting asylum
tlaims, but who continue living in the UK, and then ga an to establish a right to reside
oh the basis of regulation B{2).

To do so requires the claimant to demonsirate dependency or household
membership. However, this failed in KG (Sri Lanka) v Secrefary of State for the
Home Department.(16) ARter armiving in the UK in 2000 the claimants' asylum claims
had failed. They continued living in the UK, but several years later appiled for
residence as family relations of EU citizens who had arrived after them and who, by
thien, had acquired EEA nafionalities, However, it had been datermined that they had
arrived in the UK straight from Sri Lanka. They had not therefore been residing in an
EEA State in which the Unian cifizens were also reslding. Furthermore, they could
not rely on earfier residence in Sr Lanka with the family members, even if they had
become EU citizens later. Arguments abaut the purpose of the Directive being to
maintain farmily unity failed. Whilst family unity, and family reunification, played a part,
the court took as the main basis for the schame the need to assist EEA nationals to
exercize free movement rights. As Buxton LJ said, the emphasis is on the
recognitian of family life as a support o, and encouragement of, the exercise of rights
by the Union citizen, and not as an end in itself', In any case, the court concluded




that the case did not come ‘anywhera near to mesating the other requirsments in art
3(2} of the Directive. _

Retaining a ‘right to reside’

An essential feature of Directive 2004/38, as set out in the Preamble, iz that family
members should be ‘legally safeguarded in the event of the desth of the Union
citizen, divorce, annulment of marriage or termination of a registered partnership'.
This was to ensura that in such circumstances ‘family members already residing
within the territory of the host Member State retain their right of residence. ..’ (17)

Art 13 makes it clear that such family mermbers are fo retain their right of residence
‘exclusively on a perscnal basis’. This is transposad inio UK |aw by regulation 10,
which lays down the conditions for scquiring the status of a ‘family member who has
retained the right of residence”.

There are four routes to retaining a right to reside set out in reguiation 10{2), paras
{2}, (3), {4), and {3) {see Box B)

‘Family' memhber who has retained the right of residence

10. {1} In these Regulations, ‘family member whao has retained the right of residence’
means, subject to paragraph (8}, a parsan who satisfiss the conditions In paragraph
(2}, (30, (4) or (3). '

{2} A person satisfies the conditions in this paragraph if —

(g} he was a family member of a quslified person when the qualified person
died;

{b} he resided In the United K‘mgdﬂm In accordance with these Regulations
for at least the year immediately before the death of the qualified persen; and
(c) ha satisfies the condition in paragraph (B).

{3) A persbn satisfies the conditions In this paragraph if —

{a) he is the direct descendant of—
{i) & qualified parson who has died;
{ii} a person who ceased tobe a quallﬂed person on ceasing to reside
in the United Kingdom; or
(i) the person who was the spouse or civil pariner of the gualified
persan mentioned in sub-paragraph (i) whan he died or [s the spouise or civil
partner of the person mentioned in sub-paragraph (ii}; and

o) he was attending an educational course in the United Kingdom
immediately befora the qualified person died or ceased to be a quelified
person and continues to attend such a course.

(4) A pereon zatisfies the conditions in this paragraph if the person is the parent with
actual custody of a child who satisfies the condifion in para (3}.

{5) A parson satisfles the conditions in this paragraph if -




{a} ha ceased to be a family member of a qualified parson on the termination
of the marriage or civil partnershlp of the qualified person;

(b} he was residing in the United Kingdom in accordance with thess
Regulations at the date of the termination:

{c) he satizfies the condition in paragraph {6}, and

{d) either -
{i} prior to the initiation of the procasdings for the fermination of the
mariage or the civil partnership the mamiage or civil parinership had
lasted for at least three years and the paries 1o the marnage or civll
parnership had resided in the United Kingdom for at least one year
during its duration;
{ii) the former spouse or civil partner of the qualified person has
custady of a child of the quallfisd person;
{iii} the former spouse or civil partner of the qualified parson has the
right of access 1o a child of the qualified person under the age of 18
and a court has ordered that such access must take place in the
United Kingdom; or
{iv) the continued right of residence in the United Kingdom of the
person is warranted by particularly difficult circumstances, such as ha
or anather family member having been & victim of domestic violence
while the marriage or civil partnership was subsisting.

{6) The condition in this paragraph is that the person —

(a} is not an EEA national but would, if he were an EEA national, be a worker,
a self-employed person or a self-sufficient person under regulation §; or
{b} is the family rmember of a person whi falls within paragraph (g).

Retention issuas & case law

The conditions in regulation 10 are problematic in some ways. In tha case of 2 marriad
caupls, or cvil partners, retention is catered for in respect of a parson who has ‘ceased
to be a family member of a qualified persan on the termination of the marriags or civil
partnership of the qualified person’. But this anly operates as long as the requirements
as to period of the marriage/partnership (three years), and residence in the UK {(ona
year), can be satlsfied.

it is not clear where that leaves people in ofher kinds of relationships. For example, a
party to a long-term unmarriedfunregistered relationship, or In a mamiage or civil
parthership which has been for less than those periods. Nar is it clear where that
leaves a relationship where there is just separation, for example if the EEA nationat
has simply left the country or the househcld {or where the relationship has ended, but
no formal dissolution or termination is in prospect.

Requlation 10(5) envizsages situafions where thare have been ‘pariculany difficult
circumstances’. It is helpful thai this then explicitly covers domestic violence, including
viglence directed at other family membeare (i.e. children) but it seems to be wida
enough to encompass other passibilities. Also, it seems to be the basis for acquiring a
right to reside ahead of 2ny proceedings to terminate the marriage or civil parmership.

There is considerable uncerdainty around the scope for retaining a rght to restde after
the spouss who is the EEA national has lost his or her right to resids after leaving




emplayment, and leaving the country ~ and at what point this occurs. In that scenario,
assuming the non-EEA spouse is responsible for the couple’s children, and - those
children hava started in UK education, can she maintain {or acyuire} a right fo reside
from tha fact that her children may be entitled to continue with their education {and
they need a parent to look after-them, and help them realise that right)? In principle,
the answer should be 'vas'. The legal basis for deing so seems clear enough, but the
issue is complicated by the need for satisfying the ‘self-sufficiency’ requirement.
Recent Commissioners’ Cases have nat completely clarified some of the difficult
issues around this quastion {e.g. C1SA121/2007, 21 Movember 2007, Commissioner
Fowland). '

Aspects of this issue have been referred from the Court of Appeal to the European
Couni of Justice in the fBrahim caze.f18) In that case Ms |bmahim {1}, @ Somali
national, and her children had the right to reside in the UK on the basig of her
marlage to a Danish citizen working in the UK. Three of the children were Danish
citizens and had come to the UK with |. A fourth child was born in the UK. Two of the
children had started in UK schools, and were still- attending those schools whan |
sought the council's help. I's husband had stopped work, and left the UK. He later
raturned to the UK, and was claiming benefits; but, by then, he had ceased to be a
'qualified person'. None of the family was, by that stage, self-sufficient, and | was not
working. She was claiming means-tested benefits. She then applied to the local
authorify for homelessness assistance for herself and her children. The rules in
relation to the right to reside’ are similar to those applicable to benefits. This was
refused as the council considered she had lost the right to reside and had not gained
it. Even if she was eliglble under regulation 10 she was not ‘sel-sufficient'. The
county court allowed I's appeal, concluding that she had a right to reside assisted by
the fact that the two older children had a right to reside in order to complete the
education they had started, This, in turn, meant that | gained a ‘derivative’ nght to
reside as their primary carer which operated independenity of any nesd to show ‘self-
sufficiency’. .

On appeal to the Court of Appeal there was doubt about whether Baumbast(19), the
main case that supported I'e case, could in fact assist her given that in that case the
claimants were self-sufficient. The court decided that the issues were not clear. So the
case has been referred to the ECJ. A key question posed to the ECJ was whether

retention or a derived right (based on I's role as primary carer of children who had '

entered UK educafion) depended on satisfying the requirements of the Immigration
{EEA) Regulations; or whether she could derive that right more readily directly from art
12 of Reg (EEC) Mo 1612/687 If so, was she required to have access to sufficient
resources and comprehensiva sickness insurance to avoid becoming a burden on the
social assistance system? Previous cases suggest this may be essential (20)

Tha rescurces issus featured again in Teixeire {21) where a Portugese parent who
was (or had been) a worker sought assistance from Lambeth Council. Her daughter,
Patricia, was barn in the UK and entered education here, but at a time when her
mother was net a 'worker . The parants then divorced. The father, also Portuguese,
continued to live in England. Patricia resided with him under a court order which gave
her as much contact with har mother as she wished. By the time of the appeal
Patricia lived with her mother. Unlike fhrafim, the county court rejected her appeal
against the cauncl’s refusal fo provide housing, holding that art 12 did not assist a
claimant who was not self-supporting, and who was dependent on public rasources.
As in fbrafim, the case has now been refemred to the ECJ.




Retention: using a child’s ‘right to reside’

Recent Commissioners' cases have shown that there is scope for a claimant to
assert a new right to reside based on a number of grounds, including her child's right
ta reside, assisted by regulation 10(3), (4). However, the cutcome will depend on the
claimant's particular cireurmnstances, and how these then map an to the retention
schame.

This was illustmted by CIS/4304/2007 (13 May 2008) where the claimant was of

Somali origin and Dutch nationality. Her elder two children moved to the UK in 2004,

and the claimant followed next year with her youngest child. She worked as an office

cleaner for twio hours a day, five days a week, in 2005 — but only for several months.

She claimed Jobseeker's Allowance until January 2007, She claimed 1S after she
pacame ill. This was rafused, but she won an appeal. On appeat by the Secretary of

State, Commissioner Jacobs identified a number of possible ways In which a right to

reside might be maintained — but all of these required another tribunal, on a

rehearng, to consider them.

It had been argued, successfully, that the claimant had a right to reside as a family
member of her eldest child. However, that daughter, after starting a university course
in 2005, had undertaken some fulltime work. She had helped her mather financially.
If the tribunal had been right to treat the daimant as a family member of her
daughter, she could not be a 'parson from abroad'.{22) The preblem, though, was
that despie dealing with the issue of whether the daughter’s work was 'genuine and
effective’ and net ‘marginal and ancillany' and could use that as the basis for a right to
reside, it did not go on to consider the link that existed between the mother and that
daughter. In particular, it had not considered whethar the clalmant was dspendent on
her daughter. The tribunal on the rehearing was therefore directed to deal with the
‘dependence’ point, assisted by EGCJ authorities which were considered in
C15/2100/2007 {13th May 2008)%(23) as well as the guastion of whether the wark of
claimant's student daughter was sufficient to give her ‘worker’ status (assisted by
CISAT93/2007).

The tribunal had also decided, relying on Baumbast, that ihe claimant could assert a
right to reside as a former worker with a child at school. Although in Baumbast the
court had decided that the dependant child of a worker had an independent right to
education {giving her primary carer the right to reside to ensure that the child could
effectively exercise that right), this was distinguishable in that the claimant was not
warking at the time when her youngest child entered general education (and the
tribunal had been wrong to treat the issue as dependent on the time when the child
installed herself in the UK). There ware also, he said, ‘other issuss’, for example
whether Directive 2004/38 was ‘exhaustive of the rights of residence’, or whsther
they could derive from other EC Law sources; whether the scops for a right to reside
based on Baumbast depended on the parents remaining self-sufficient (ons of the
points still for determination in /brahim; and whether the claimant retained her worker
status because of her temporarity inability to work as a result of an illness or
accident.

Spouses & partners' 'dependency’
One of the criticisms of the family members.hip and retention parts of the scheme is

that they seem to create a relafionship of dependency betwsen the non-EEA national
and her {or his) spouse or civil partner. This may, in some cases, put pressurs on

- such a family member to try to maintain a difficult, even abusive, relationahip until the

scope for retaining a right to reside is clearly engaged. The termination of




marriage/eivil partnership seems to underline this, as it stipulates that a retained nght

. to reside normally requires the mariage or partnership, prior to the start of

nroceedings, to have lasted for at least three years; and for the parties to have
rasided in the UK for at least one year {reg. 13(5)d)i)). Howevar, it does not explicitly’
state that the parties must have resided fogefheor throughout that period {unlike the
wording used in reg 15(1)b), and tha requirements for acguiring permanent
residence, which seem io require the family member to have resided in the UK, and
with the EEA national).

For some groups of non-EEA nafionals who have lost the right to reside when the
relationship with the EEA national ends, for example after a unilatersl divorce {(at
which peint the other spouse may well regard any duty to maintain as ended), the
loss of the right 1o reside will often generate other significant advice needs. Thig is
particularly problematic if that person is then a 'person fram abroad' - and if support

" from mainstream State benefits, housing, etc is barred out by the restrictions like the

Immigration and Asylum Act 1989 s.115 (and ‘person from abroad’ and residence
restrictions in regulations).

Exceptionally, @ claimant who is unable to claim benefits, and wha has no other
means of suppart, may be able to access accommodation from the Community Care
system if her need for care and attention has arisen solely because of destitution, or
from the anticipated physical effects of becoming destitute. This applies, for example,
to spouses who have fled from a violent spouse, although, as one of the leading
cases confirms, the precise type and level of support will depend on the gateway
assessment of her needs at that point.{24) If the perscn has children, the fact that the
claimant does nat have a right to reside should not prevent supportt, including cash
payments when these are neaded, being provided.(23)

Conclusions
As thege articles have shown, the right to reside system is a difficult one for advisers.

There are stifl key areas where clients' rights are unclear, not least the circumstances
in which family member status can be lost and the circumstances in which it can be

retained - what might be called the ‘lost and found' part of the scheme.

Although the status of A8 workers who have not completed 12 manths continuous
and registered work has bean clarified by the House of Lords in Zafewska {they held
that 12 months continuous, registered service is required, and approved
Commissioner Rowland's view that the scheme is not disproporiionate or
discriminatory}, {26) the position in other areas is siill farfram certain.

Among other things, there is also uncertainty as to how far article 18 of the EC Treaty
can confer residence and support rights — for axample in situations where & ‘right to
reside' is not available under the UK's 2006 regulations. There have been some
indications that it can be very helpful; for example n CIS/A408/2008 (11 Juna 2008),
when Commissianer Rowland concluded that a wife could retain a right to reside,
despite stopping work, when this was necessary to provide care for her husband.
This was a lacuna that could (and should} be filled, aided by the Treaty provisions.
Apart from anything eise, this was consistent, he said, with a need for ‘due regard for
family life and dignity'.

As will be seen from fhrahim, though, the scope for relying on the Treaty iiself, and
provisions of secondary |legislation that have been displaced by the Directive 2004/28
{and by the UK regulations) remains to be seen when the ECJ provides guidance in




that case. It looks like we will have to wait until the New Year for the results of ECJ
references in fbrahim and Teixeira. In the meantime, we are still seeing a stream of
Commissioners’ {now Upper Tribunal judges') cases on subjects like durable
relationshjps, and the application of ‘Il‘u'ing together' requiremants in detarmining that
paticular status.

In practice, clients’ advice issues are often inter-woven with other family-relatsd
advice paints, and this is particularly so wheh advising in the separation and divarce
context.

Immigration status and the 'right to reside’ will feature as one of the thres topics
censidered at the ‘Family & Welfare” workshop for advisers on Thursday 3o Aprl
2008 {Staffordshira University's Ashley Centre). Details at; hitpiHiowyd.comSakavp

Footnotes

1. Immigration {European Economic Area) Regulations 2006, S! 2006/1003, regs 13,
14. The scheme alsc applies to family members of UK nationals as if they are EEA
nationals, e.g. while the UK national is residing as a worker or self-employed person
in ancther EEA Stata, or was so residing before retuming to the UK; and the family
member is his spouse or civil partner and ‘living togather' in that State or were doing
do before their return to the UK; reg 9. '

2. Regs 7(3), (4), 8. ~ :

3. Eg. by not registering as a jocbseeker after a year's employment: reg B(2).
Qualified person status was discussed in the first article.

4. Including temperary inability to work, or pursue self-employment, due to illness or
accident; involuntary employment followed by vocational training, or voluntary
unemployment followed by vocational training linked to previous employment; reg.
6(2), (3). Worker or self-employed status may also be maintained in after retirement if
the conditions in reg. 5 are met.

5. Reg. 14{2).

6. In theory, and in line with the way family unity and integration ptincliples were
intended to work, the greater the integration of EU citizens and their family members
in the host State, the greater the degree of protection they can expest, e.g. in relation
to expulsion; Preamble to the Directive, para 24.

7. Immigration and Asylum Ast 199% 2.115. Regulations may provide an exemption,
but in CDLA/708/2007 {10 July 2008) these did not assist a child claimant for DLA
who had |ndian nationality and lived in the UK with his mother and her husband, who
alsc both had Indian nationality.

&. Income Suppan {General) Regulations 1987, SHO87/1967, Schedule 7, para 17,

9. 1S (General) Regulaticns 1987, reg. 21AA(3), {4){d).

10. Reg. 15. In CIS{2258/2008 (17 September 2008) it was held that residence must
continue throughout the S-year petiod, kess short holidays. The claimant could not
show this, as a result of pariods abroad. The scope for demanstrating a permanent
resldence right using the five yoar qualification period under EC Directive 2004/38,
and assisted by art 18 of the EC Treaty and Baumbast v Secretary of Stafe for the
Home Department (Case C413/99) [2002] E.C.R 1-7691), is due to be considsred by
Upper Tribunal Judges {formery a Tribunal of Commissioners) in CIS/1471/2007. It
was not listed for hearing at the tima of writing.

1. McCarrthy v Secrefary of State for the Hame Departrment [2008] EWCA Civ 641,
[(2008] 3 CMLR 7 hitpiftinyurl.com/Sqt2ds and see CIS/3255/2005 (19 December
2007y, and R(I8) 6/08 {where a claim based on the claimant's father's residence
failed as he had been living in the UK in accardance with UK Law, not EC Law,
following a successful asylum clairn and naturalisation.
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12. Directive 2004/38/EC on the right of citizens of the Union and their family
members to move and reside freely within the temitory of tha Member States: Official
Joumnal of the European Union, OJ 2004, L158/882004, art 2(2){a)-(d). '

13, The right to worlc ig in art 23 of Directive 2004/38: ‘Irrespactive of nationality, the
family members of a Union citizen who have the right of residence or the raht of
permanent residence in a Member State shall be entitiad to take up employment or
self-employment there.’

14. Maftern v Minisire du Travail et de FEmploi (C-10/05) [2006] ECR 1-3145; [2006]
Imm AR 471, ECJ.

15, CFA863/2007 (3 December 2007} (Commissioner Mesher;.

16, [2008] EWCA 13; [2008] Imm AR 343: accessible at

hitp-/Atinyur| comiGkyuon _

17. Directive 2004/38/EC, Preamble, para 15; and art 13.

18. Harrow LBC v Ibrahim [2008] EWGA Civ 3B8 (21 April 2008): accessible at
btfp:/Ainyurl.comiG 746kt

19. Baurnbast and R v Secretary of Sfate for the Home Department {Case C-413/99)
[2002] ECR 1-7091, EC..

20. E.g. W (China} and X (China} v Secrefary of State for the Home Depariment
[2007] 1 WLR 1514, CA: accessible at http:/ftinyurl.com/Geazub

21. Teixeira v Lambeth LBC [2008] EWCA Civ 1083 {10 Oct 2008): accessible at
hittp:/Ainyurl.com/Arehloc

2218 {General) Regulations 1887, reg 21AA{4)(d), in conjunction with art 2(2(d} of
the Directive.

23. Assisted by the main ECJ decisions on this, including Centre Fublic ’Aide
Socigfe de Courcslfes v Lebon (Case 316/85) [1997 ECR 281; Chen v Sccretary of
State for the Home Deparfment (Case C-200/02) [2005] QB 325; and Jia v
Migrationsverkef ([Case - C-f05) [2007] QB 545, which “were - considered in
CIS/2100/2007 (12 May 2008). :

24. National Assistance Act 1948, s 21{1A} in combination with the Local
Government Act 2000, 5.2; see Gxfordshire County Councf v R (Khan) and Office of
the Deputy Prime Minister [2004] HLR 41, CA: accessible at hitp:tinyurl.comiGSihkd
As a source of support this has become more difficult since the recent House of
Lomds case R (M) v Sfough Bomugh Gouncif [2008] UKHL 52, There can, of course,
be some significant benefits take-up problems for claimants who have fled violent
households, even without the added difficultiss of the ‘night to reside’ gateway — as
illustrated by cases on ‘noticnal capital’ like CIS/78/2001 {*138/01).

25. In most cases this will be undar the Children Act 1989, ss 17, 20. There are
imits, though, to how far this reute te support can help children’s parents.

26. Zalewska v Morthern Irefand Department for Social Devetopment [2008] UKHL 67
fdiscussed in the first artidde). The Londs decision is aceessible at:
httg;4tinyurl.comiSezirm Baroness Hale gave a powerful dissenting judgment,
agreeing with arguments put forward by CPAG and the Public Law Project,
concluding that the impact on A8 workers llke Ewa Zalewska in such cases was
excessively severe and dispropertionate.

Keith Puttick Is & Solicitor Advocate and Principal Lecturer in Law,
Staffordshire Universify Law School
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Recognition of Overseas Unilateral
Divorce After K v K: the Implications
for Divorced Spouses’ and Child
Dependants’ Financial Support,

State Welfare and Public Policy

Keith Puttick

It seems easier than ever before for a spouse in a UK-based marriage to
leave the country, diverce his wife, and later gain recognition for that
divorce from a UK court — usnally in time to trump the wife's later peti-
tion for divorce and ancillary relief.

Needless to say, the apparent unfairness and inequalities involved, espe-
cally in cases where the wife has had po nobce of the divorce
proceedings, ne epportunity to participate, and no financial provision
feither for berself, children or other household dependants), and what to
all intents and purposes now seems ta be an alternative system of divorce
in the UK, prompts a lot of angry commentators to demand the intro-
duction of legislation to reform what looks like a thoroughly unjust
blight on our Family Law system. However, thére are some important
competing considerations which support a rather more measured and
generous assessment. In particular, by recognising such divorces owr
courts are maiptaining “comity” with the jursdiction where such
divorces take place. In doing so, the argument runs, they are also catenng
for the needs and expectations of those who may be based in the UK but
who move freely between the UK and that country where such unilateral
divorces are readily available — and who may well empathise mare closely
with the standards and valves of the system that supports unilateral
divorce. Furtheomore, in an era which advocates respect for diversity, and
other cultures® way of doing things, the unilateral divorce system merits
respect, even if it ma¥ not exactly accord with the UK’s mainstreamn stan-
dards and wvalues in relation to divorce — for example m relation to
matters like procedural faimess, distributive justice, and the need for
both. parties to contribute to the needs of the post-divorce reconstitated
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family 1. line with the guidance provided by the House of Lords in the
Miller case, and Baroness Hale’s “rationales” {considered below). Apart
from anything else, says this discourse, the alternatives offered by unilat-
eral divorce are deeply rooted in the belief systems and culture of a
sizeable minority of UK citizens. As a result, the argument runs, e faith
commusties that adhere to this form of divorce are entitled to complain
about any unwelcome intervention by the State i what 15, essentially, a
private or “faith community” matter. That is a matter that is now, in
some respects, underpinned by Convention rights {including ECHR art 9,

as it protects communities’ nght to protect systems of divocce that accord. .

with their religion, and manifestations of religious custom and practice).
This article looks at these points, and related “welfare™ aspects,
including the operation of benefits, tax credits, and community care

systemns that assist divorced wives and fanily members after-sueh

divorces. Again, this is another feature of the system that seems to be
attracting a lot of copeern — especially from critics who say that all this
does is facilitate unilateral divorce, and paper over the cracks in what is
essentially a defective and unjustifiable recognition system. The asticle
considers this, and in doing so also corisiders some of the significant diffi-
calties that are experienced by some divorced spouses and child
dependants (and other dependent family and extended family members
of the wife’s household) who may have little choice but to look to the
welfare systetn as their only means of post-divarce sapport. The system
offers a particularly important lifeline to those who may find it difficult
to get financial provision under Part 1M1 of the Mattimonial and Family
Proceedings Act 1584 (the MFPA) following recognition of their

husbands’ unilateral divorce. The scale of that problemt is net knoveny bur =

it is likely that even the Child Supporr Agency, when it was functioning
at its very worst (with a non-comnpliance rate of 95%) probably outper-
" formed the MFPA. In practice, mapy UK-based spouses who find
themselves divorced, but without any support from their former spouses,
have little choice but to turn to the benefits system for help. The problem,
though, 15 that many of them may well find it difficult to access State
welfare support — particularly if they do not have the requisite immigra-
tion status, including the “right to reside™, that is now the main gateway
to most forms of State benefits, local authonty: commumity care and
bousing services (and which, if they had it, would also enable them to

wotk in the UK legally and be independent of the State welfare system).

There are, for example, significant conditions to be met before a right to
reside that may have been gained as a spouse or family member of a UK
or EEA national can be retained following unilateral divorce {a matter
discussed later when addressing the scope for @ post-divorce “retained™
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or “derived” nght to- reside, and discussing cases like Ibrabism).
Claimants in this proup whe are not UK or EEA panonals may also
encounter difficulties in the form of barriers like the Immigration and
Asylum Act 1%9%, 5 115, which bars out claimants who are “subject to
imtnigration control” — something highlighted by cases like Khan.

To understand the difficulties of such groups, thoueh, the story begins
not with a discussion of the welfare system but with the way our judges
are now dealing with “recognition™ requests under the legislation
concerned, which 15 the Family Law Act 1786, Part [

Recognition of Overseas Unilateral Divorce

Case-law in the last ten years indicates that our courts are mcreasingly
ready and willing to recognise overseas unilateral divorces. This has been
helped by the development of a number of important principles and judi-
cial perceptions of the factors that should inform recogninon decisions.
The principles they deploy are, for the most part, an overlay on the statu-
tory scheme in the FLA, and the original scheme that it replaced, which
was the Recogmition of Divorces and Legal Separations fAct 1571, As
already indicared, the need to maintain “comity” with jurisdictions that
permit unilateral divorce features strongly. Comity is well established in
the case-law, and is referred to in leading commentaries Jike Dicey Morris
and Collins on the Conflict of Laws (Sweet 8¢ Maxwell, 2008, 14th ed).
More recently, as a judicial discourse, it has been taken much further,
extending the parameters of both the comity and “respect” agendas
significantly — for example to bring into account the need for respect for
the standards that underpin and reinforce the other jurisdiction’s laws,
customs and practices. Imphicit in this is the courts’ recognition of the
importance of respecting the standards with which an increasingly large
proportion of UK citizens may empathise. This is difficult and
comtentious territary, nevertheless it is 2 new and emerging track that was
highlighted in the reasoning in decisions like Ef Fadl v EI Fad! [2000] 1
FLR 175 and, more recently, K v K [2007] EWHC 2945; [2008] Fam
Lavwr 404 (sub nom H v H (Talag Divorce). Although it may not always
be clear whose standards, exactly, are being supported {ir is unlikely to
be thoese of wives and family members affected by unilateral divorce, or
the women and familics who fecl they may be at risk from such unilat-
eral action in the future). Nevertheless, it 15 now undonbtedly an
important new strand in our judeges’ thinking, and one that is clearly very
potent in its effects. 5o much, so that even in cases where a wife may have
" had no potice of the divorce, and no involvement in the proceedings
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mvolved, it seems to be capable of overriding such considerations, and
reinforces the court’s willingness to accord recognition to that divorce. In
some cases the results appear to be spectacularly wnjust, barring cut the
wafe's UK petition for divorce as well as attempts to get financial provi-
sion dealt with as part of those divorce proceedings.

As a result of cases like Ef Fadl, a case in which recognition was
accorded (despite the wife in that case only just learning that she had
been divorced 16 years eaglier), UK-based wives will now find it increas-
mgly difficult to resist recogniion by our courts of their husbands’
umilateral diverce. As a corollary, we can expect to see a lot more cases
where those wives’ UK petitions for divorce and ancillary relief are
blocked in the way that happened in EI Fadl and K v K. This raises some
complex issues far policy-makers, especially given that what the overseas
unilateral divorce now offers is an alernative, secondary system of
divorce, and one that operates in tandem with the wsual court-based
systemm. It is also potentially far more advantageous to a party to a UK- .
based marriage who is eligible to use it, and who wants to do so. Tt is
perhaps no great surprise thatr a number of important and influensial -
organisations since cases ke Ef Fad! now publicise the overseas route to
diverce as an option for some UK-based spouses who are in UK-based
marriages and, indeed, extol its virtues and advantages.

Despite such concerns from the system’s critics, it is important to give
proper copsideration to the jndicial principles and other competing
discourses that support this route to divorce. First and foremost, the
comity point. Mr Justice Hughes put it this way in Ef Fadl:

“l am satisfied that howerer much a unilateral divorce without notice may
offend English sensibilities, comity between nations and belief systemns
requires at least this much, that one conntry should accept the comscientionsly
held but very ditferent standards of ancther, where they are applied to these
who are domiciled m it [p. 150) ...*

English sensbalities are not the full story, though. In the bigper picture,
these observations tun much desper, and raise other issues arewnd.
perceived differences in “standards”, to use the judges word. Closely
allied to this is the principle of non-intervention by the Statc in what
some sections of the community (and commentators) regard as predom-
inantly “private” or faith community matters. The argument runs that
the apparent incompatibility with the T’y “standards” should not be a
sufficient basis for refusing recognition — even in cases where a wife has
heen completely excluded from the divorce proceedings.

Unlike the UK, however, most other jurisdictions appear to be rather
more circumspect about some aspects of “non-intervention” discourse.
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Non-Intervention v Equality, Fairness
and Public Interest Discourses

The non-intervention arpument is 4 potent one, and particularly so mn
an era in which the rights of faith communities, and of imdividuals to
practice their faith, quitc fightly enjoy protection — and may, indeed, in
some respects be reinforced by ECHR art 9. Nevertheless, despite its
increasing importance in the UK context, it is a discourse that receives far
less deference in the rest of the EU, and most other jurisdictions. This is
particofarly evident when it has to be balanced against the rights of
others who are affected by matters like divorce. For present purposes that
mmeans, of course, those of the other spouse, the needs of the children, and
the communiry’s. After all, it is the taxpayer and the wider community
that funds the State welfarc system and, in effect, meets the costs and on-
costs of the actions of the divorcing spouse; and mitigates the worst
financial effects of this kind of divorce. In Canada, the Supreme Coutt in
Bruker v Marcovitz (2007) SCC 54 (14 December 2007}, albeit with
several powerful dissenting judgments, insisted that the important prin-
cple of non-intervention in religious groups’ affaies was not so important
that it prevented the courts stepping in to protect a wife’s basic rights. In
that case the issne focused on a wife’s ability to obtain 2 divorce vnder
an agreement freely entered into by the husband, and which was nreded,
to enable her to complete the divorce process, be free of him, and
remarry. As Mr Justice Abella put it for the majority, “the right to have
differences protected does not mean that those differences are always
hegemonic”, and “not all differences are compatible with Capada’s.
fundamental values®. He accepted that determining when the assertion
of 2 right based on difference must yield to a more pressing public
interest ways a complex task. Nevertheless, it was a “delicate necessity™.
In the end, he concluded that any harm done to religious freedom by
requiring him to pay damages for unilaterally breaching his commitment,
was “significantly outweighed by the harm caused by his unilateral deci-
sion not o honour it”. He did not accept that the court’s intervention
wag an “upwarranted secular trespass into religious hields®.

Tt is fair to say that most European countries have started to be a lot
muore sensitive to the need to respect freedom of religion, and practices of
faith communities’ {including divorce practices) than in previous periods
of our history. “Freedom of religion”, and the right of a person to “mani-
fest his religion or belief, in worship, teaching, practice, and observance™
in BCHR art 9 is now a central feature of Convention rights. However,
as the Canadian Supreme Court stressed in relation to a comparable
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freedom in Canada’s Charter of Rights and Freedoms, this is subject to
limitations. In Europe, one of those limitations is spelt out m artcle 2(2),
namely those that are “necessary for the protection of the rights and free-
doms of others”. In the context of wnilateral divorce and its impact on,
UK-based spouses who are heing divorced, that means, of ‘course, the
rights of such individuals, and others like child dependants and other
dependants forming part of the post-divorce reconstituted family. In the
European context, and no doubt many other jurisdictions, it is probably
N fair to say that those judsdictions strive to ensure to ensure that the rights
of both parties, husband and wife {or partners in- 2 registered ciwil past—.
' nership or equivalent relationship), are properly protected. Procedural
rights in the process are no doubt reinforced by ECHR art 6, and the
right to a fair tal, but also ECHR Prorocol 7, article 5. The latter
provides that “spouses dre to enjoy equality of rights and responsitaticdes
of a private law characier between them, and in their relations with. their
children, as to marmiage, during marriage, and in the event of its dissolu~
_ tion®. '
C However, the UK government has had a demg-term relueramee 1o
bringmg Protecol 7, art % into operation for a number of complex, and
not always clear, reasons. The net effect, combined with the deployment
of some of the newer forms of comity discourse that we have been seemg
from. our courts, is that the UK’s recognition jurisdiction now seems to
be sigmficantly cur of step with the rest of Europe. In those jurisdictions
“fair trial” and “equality™ principles are both seen as important elements
in their recognition process; and these, combined with financial consid”
eratioms, offer divorced spouses and children an alvogether different
scheme than they can expect in the UK.

Recognition and Financial Provision: The UK Position

Broadly, 2 court in the UK, when hearing an application for recognition
of an overseas divorce, confines itself to determining whether the divorce -
satisfies the reqmirements in the overseas jurisdiction for a valid divorce
in that country. Even if there may be perccived shortcomings in the
process, these are, in general, not a relevant consmideration for the court
here. Whatever may have been the position in the past under Common
Law, which taok a2 much more robust approach to awarding recognition,
- procedural shortcomings will not in most cases be 2 sufficient basis for
refusing recognition. On the face of it this 2pproach is eatirely consistent
with what was laid down in 1970 when the core feature of the recogni-
tion scheme were set ot i the Hague Convention on the Recognition of
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Divorces and Legal Separations (1270} (Cm 6248). As a general prin-
ciple, the alm was t¢ provide for a system of recognition that avoided the
necessity for the recognising court to be judgmental about the other juris-
diction’s standards or “values”.

Coties make the point, though, that this takes a very nacrow view of
what the Hague Convention was about, and point out that things have
moved on since then, not least in terms of developing human rights
judisprudence; the “equality” agenda; and in terms of key ECHR articles
like article &, and the right to a “fair trail”®. Among other things, matters
such as notice and participatory rights have become central to what, by
integnational standards, can reasomably be expected from a diverce
process; and particularly one in which child-related aspects of the redis-
tributive function of divorce need to he addressed. Critics also point cut
thar the Hague Convention does, in fact, explicitly signal to cousts the
importance of both “public policy” = and in appropriate cases this can
extend to procedural failings that include the other spouse” exclusion
from the proceedings in the other country. What is more, the Family Law
Act 1986 {the FLA) Part II, when it implemented Hague Convention
requirements, gave the courts explicit powers to address such matters
and withhold recognidon. Specifically, the FLA s 51{3){a) prowides that
the validity of an overseas divorce may be refused if it was obtained “{1)
without such steps having been taken for giving notice of the proceedings
to 4 party to the marriage as, having regard to the nature of the proceed-
ings and all the circumstances, should reasonably have been taken; or (ii)
withoot a party to the marriage having been given (for any reason for any
reason other than fack of notice) such opportunity to take part in the
proceedings as, having regard to those matrers, he should reasonably
have been given...”

The difficalty, though, lies i the use of the word may in “may he
refused” which wnderlines the essentially discretiopary matuee of the
recognition. jurisdiction. Cleatly, our courts in recent cases have chosen
not to use such powers to withheld recognition — and pardcularly when
comity, respect for others’ standards, and non-intervention arguments
come to the fore. In doing so, they have moved away from earlier
approaches that in the past {under the FLA and eatlier legislation) woudd
almost certainly, and in cvery case, have led to immediate rejection of
recognition applications — either om & $1(3){a) grounds or on the wider

“public policy™ grounds catered for in the scheme.

And what of the fimandial aspects, including public interest concerns
about the implications of recognising unilateral divorces where there has
been no financial provision made for the drmrcecl spouse and child
dependants?
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Financial Provision: a “Public Policy” Question?

Whatever the controversies around the procedural and inequality aspects
of this area of the recognition system may be, it is in fact the financial
aspects of recognition system that are, if anything, the cavse ofmuach of .
the concern abhout the way the recognition regime has been operating.

Omne aspect of this relates to the structure of the legislatdion that deals
with recognition and financial provision. For historical reasoms; 7r the
UK the financial aspects of recognition are dealt with in separate legisla-
tion. More precisely, if a divorced spouse wishes to apply for financial
provision, property adjustment, etc, having been divorced n overseas
proceédings or Lon-court processes, she must make an application under
the Matrimonial and Family Proceedings Act 1934, Part TIL Unlike most
other jurisdictions, where the financial aspects of the.averseas divorceare
congidered holistically, and as part of the merits of the application, a
request here for financial provision is dealt with after recognition, and
under the separate jurisdiction provided by the MFPA. Interestimgly, at
the “recognition” stage the coust is not even required.to address finan-
cial aspects at al] —a curious feature of our system, particularly given that
it is wsually the cessation of financial support {usually after a period of
living apart when provision is being made, as in El Fadl} that is the
togger for a Uk-based wife’s petition for divorce. Purthermore, most
family law specialists, being aware of the difficulties associated weh thes
MFPA {and the practical problem of getting orders enforced), will seek
to get their clients UK petition under way before the other spouse
obtains an overseas divorce,

What 15 even more surprising, and relevant-ter public interesr-and
“public policy™ aspects, the recognition scheme in the FLA Part 1T docs
not appear to permit the conrt to make recognition conditional an such
- provision — evenl when it becomes obvious that this will mean the wife
and child dependants will have no choice but to start accessing the Swate
welfare systerr as her source of support. The introduction of such a
requrcment, for example where that party to the proceedings is plainky
not “self suthicient®, would, of course, obviate the necessity for a later
application under the MFPA jurisdiction.

Undertakings & "Commitments”. In practice, a petitioner for recog-
nition here may well make indicate that he is prepared to make financial
provision. Indeed, this was a {eature of K v K, although it 15 not clear
from the judgment whether, and to what extent, it would have affected
the recognition issue # he had sof made such a commitment. Indeed,
having secured recognition petitioners who have declined to give such
positive mndertakings of the kind made in K v K may well go on to defend
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MFPA. proceedings. The cowrt may also refuse to give léave to a wife to
make an application in the MFPA proceedings. Even if leave is granted,
it may later be determined in the MFPA proceedings that it is not appro-
priate for an order 10 be made (for example where the husband whe
pronounced the upilateral divorce has married again, and has mew
commitments: or there is no longer any property, at that stage, which can
he the subject of orders).

The reality, unfortunately, is that the MFPA scheme is replete with
problems for applicants to avercome: something that is very unfortunate,
not just for the wife and child dependants, but for a wider range of stake-

_holders than just the wife and child dependants who are affected. The

root cause of this 1s, of course, the fact that a key characteristic of the
vnilateral divorce system is that in the overseas jurisdictions where it is
available there is unlikely to be any provision made for the spouse or
child dependants once the divorce becomes effective. This is, no doubt,
problematic for the wives and dependants in those countnies. Here, the
worst effects of this are mitigated by a soqal security, social services, and

honsipg system that may provide residual suppost it such cases —

although, as discussed later, this is by no means 2 universal safety-net.
Before addressing this, it is proposed to look at some of the character-
istics of unilateral divorce in comparison with the court-based system.

Distributive Justice and the Miller “Rationales”

Most parties to a Uk-based marriage who want a UK divorce must peti-

tion the court, and go through a court-based process in which bozk
parties have the opportunity to participate. ¥ they want financial provi-
sion, property adjustments, etc, ancillary relief may be sought. At the
request of the petitioner, or the respondent (in his or her answer}, orders
for maintenance pending the cutcome of the procesdings, and for finan-
cial provision, property adjustments, or pension sharing may be made.

Child support fallowng separation is alse i the pareot with care, non-
resident parent, and qualifying child are habitally resident in the UK.
These are all characteristics which have been described as the “judge-
determined divorce and property settlement®, the fourth model in what
Lloyd Cohen in Marriage: The LongTerms Contract describes as the
fourth “polar legal structure®.® '

The model described also recognises the need for a “fair trial” of the
issues and a fair redistribution of resources which does justice between
the divorcing couple, and factors in the parties’ needs, particnlarly those
generated by the relationship, and the needs of dependent childeen. It
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also addresses the principles and “rationales™ for redistributng resources
set out in Miller v Miller; McFarlane v McFarlane [2006] 2 AC 6187
Issues may be raised by both parties, and contested matters can be dealt
with by an independent court. Given that in many cases there may be
inegualities in terms of access to family resources as between the litshand
and wife, the UK system, like most modern divorce systerms, can address
this issue, and da s by the time divorce proceedings are completed. In
particular, the process will consider the necessity of redistributing assets,
and making provision for income transfers — particularly while depen-
dent children are young.’ The system alse recosadses.shat these are othes
stakeholders involved, not least the State welfare system which in the UK
provides a secondary level of sopport at two key stapes. First, by
providing snpport during the transidon during a post-scparation and
divorce phase when income replacement may bé needed, oftett in practice
for a parent with care and her childeen. Second, it provides residual -
support in the aftermath of divorce proceedings, typically after any redis-
wribution of resontces has been completed in the ancillary relief stages of
divorce. The assumption that uaderlies such resideat- supporr: is- thae: -
partics will have access to at least a proportion of the assets generated
during the relationship; and that parents will have re-ordered their affairs .
in a way that facibtates the upbringing of dependent children. The model
assumes that resources will have been transferred between the parties as
part of the re-ordering process. Gapital and income tesources that are
available to a party whe claims State welfare support {who, more often
than not, will be the wife if she is to be the parent with caref wilf be taken
into aceount in assessing the State’s contobution to supporting the family
following separation and divorce. This is evident, for example, in the way
that the value of assets like the former matrimonial home and income
transfers are dealt with when a parent with care receives benefits like
Income Support or tax credits.” The assumption is that redistribution of
resources by the parties, either voluntarily or by coart order, will obviate
the need for parties to seek assistance from the comenunity and the State
welfare system.

Support for the Reconstiuted, Post-Divorce Family

Looked at this way, the primary source of “welfare” for the reconsti-
tated, post-divorce family must be {as it was always intended to be as the
current system cvolved) the partes’ own resources available for redistmi-
bution on dissolntion. The secondary {or residual} source is then the State
welfare system. Needless 1o say, the State welfare system, and those who
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pay for it, have a clear interest in seeing that the divorce system does
function effectively and, if possible, avoids the necessity for divercing
parties to have to resort to it. This is, of course, an enduring theme of
successive governments, and has informed key famely legislation like the
Child Support Act 1991 and, more recently, the Child Maintenance and
Tayments Act 2008. The point was also made with crystal clarity by Hale
1] J v C {Child: Financial Provision) [1999] 1 FLR 152,° when she said
that it is not uareasonable to look to a father who has the resources to
support his children, and “thereby relieve the State welfare system of that
burden so far as possible™. In that case the party in question had won the
‘Mational Lottery. Despite this, he was not supporting his former partmer
and their child, and the Child Support system was plainly not delivering
any of the support the mother, as parent with care, needed. She
concluded that he should be providing support, and this helped to inform
the need for an order under the Children Act 1989, She pointed out that
there is a point of *public policy” that, whete resources allow, the family
obfigation should be respected in a way that redunces, or even eliminates,
the need for support from public funds. In that case the family obligation
she referred to was owed by the father in an unmarried relationship but
it plainly operates with regard to others, too, mcluding spouses. In both
cases it is underpinned by the varions statutory dutes to “maintain” in
Jegislation like the Social Security Administration Act 1992 and Chuld
Support Act 19917
Maore recently, the duty of a former cohabiant to contribute ta the
costs of the reconstituted farnily has been restated in Scotland with the
enactment of the Family Law {Scotland} Act s 28. This enables a court to
require ham {(or her) to pay the parent with care capital sums or other
. amounts “in respect of any economic burden of caring™. As recently seen
in CM v ST5 [2008) C30H 125 {Court of Session, Lord Matthews) this
i a procedure that involves a wansfer of resources between former
cohabitants. As well as putting the parent with care in funds, it is a mech-
anism that reduces or removes the burden to the community and other
stakeholders of supporting that parent and child.

Unilateral Overseas Divorce:
a Developing Alternative?

An overseas divorce offers an alternative to divorce for a UK-based
marriage, and one that can provide the opportunity to side-step the
model just described, including the redistributive process and the “family
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obligation”. This is particularly the case if it is undertaken in a jurisdic-
tiom which permits unilateral divorce and expects little or nothing from
the divorang party in temms of financial provision for the other spouse
and chald dependants. At its core this route simply invelves the divercing
party leaving the country, returning o the jurisdicton where he married,
and securing a divorce there. Subsequently, he can return to the UK and
in a UK conrt szek “recopnition” for the overseas divorce. As a route, it
is particularly attractive to parties who naintain their Bnks with the ™
country which offers such a divorce option, and 1t is facilitated by the
UK’s generous jurisdictional rules that enable recognition to be.obtained.
by a person who has residence, domicile or pationality in that country
[see the mext section, The UK’ Furisdiction). For a UK-based spouse
considering divorce, there is na shortage of advice on this on a number of
websites — some of which indicates that the overseas ronte s both: “Islzme:
as well as legally binding® *

‘There may be perfectly sound, genuine reasons for taking this option .
— particularly when the marriage and relationship is over, and the choice
of divorce fornm is genuinely dictated by the fact that the divorcing past.
has already left the UK and started a new life in that country: further-
more, the divorcing spouse may well declare himself ready to provide
financial sepport to his family (as i K v K. In pursuing a divorce in that
jurisdiction he may simply be following the processes Jaid down by the
divoree laws of that conntry. On the other hand™a divorang "paroy’s
motives and reasons may #of be so clear {or justifiable). Indeed, the
attraction for a less scrupulous party is that, depending on the chaecof
forum, it may dispense with many of the unwelcome features of the
couri-based UK system including its adversarial nattiee, and expectations
as to spousal and children’s support. As discussed later, even if unilateral
divorce 15 a custom and practice recognised and followed within the
husband’s UK faith community, for example when it is facilitated by his
local Sharia council in'the UK, the difficulty that a husband faces is that
if the divorge is pronounced in the UK it will not prevent his wife
declining to partiapate in that divorce procedure and mnsisting on initi-
ating a divorce through the ordinary UK courts. In doing se, she will, of
course, secure the right to have financial and other matters dealt with by
the court. In many instances, the advice she is likely to get from her faith
community will be supportive of that approach. She may be counselled
to pursue a divorce that utilises the civil courts end her faith community
a5 discussed later in this article, referring to examples from the Dewshury
Sharia Council webstre (see the section Divorced Wives and Children:
Advice from Faith Compninities). In practice, advice centres operated by
faith communities may be keen to ensure as much convergence between
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the advice they give and maimstream rights and responsibilities under UK
law. This 15 readily apparent in the discussion in the Equal Treatment
Rench Book — Guidance for the fudiciary (2004, Judicial Studies Board,
at 3-51: updaved 2008}, _

This may stll not suit the husband’s priorities — for example if his
primary ohjective s to avoid oversight by a court of financial and prop-
erty aspects of the divorce; or to re-order s financal affairs before
divorce proceedings begin. It is in this context that a husband, particu-
larly one who moves freely between the UK and a country that offers the
facility of a unilateral divorce, may well prefer to go to that country and,
while there, complete the formalities needed for an effective, unilateral
divorce. '

The requirements for doing so, and which create the necessary condi-
tions for subsequently achieving “recognition”, axe set our in Part IT of
the Family Law Act 1986 (the FLAY. If they are met, the divores is as
good, for most purposes, as a divoree obtained in the UK. Tt is that new .
and developing jurisdiction that is now considered.

The UK Court’s Jurisdiction

Availability of this route depends, of course, on jurisdictional require-
ments being met. In theory, such “forum shopping” is not enly-
disconraged — it might, in appropriate circumstances, enable the UK
court to reject a claim for recognition, However, the point is not clear’...
In practical terms it is very difficakt for a court o dechine jurisdiction
given that a husband can rtly on one of three possible ways of estab-w
lishing his right to apply for recopnition, all of which might be readily
satisfied by a party to @ UK-based marfage minded to take this route.

Specifically, he must show that at the date when the proceedings were
commenced he was babitually resident in the country in which the
divorce, annulment or legal separation, was obtained; or, second, that he

- was domicifed in that country; or, third, that he was a national of that
country. If either party to the marriage satisfies any of these require-
ments, the court has jurisdiction. So, for example, if the divorcing
hushand’s wife is domiciled in the UK at the time that recognition
proceedings are cormmenced he will also be eligible an that basis, as illus-
trated in K v K. '

Meedless to say, such overseas divorces are controversial. First, as
already noted, the fact that some jurisdictions permit divorces to be
obtained wnilaterally is a major concem for some commentators. That is,
the fact that an applicant can get his divorce without telling his spouse,
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and without giving her the opportunity to participate in the proceedings,
fhes in the face of core principles that underpin modern divorce {what-
ever may have been the position in the past, including peniods when there
was legal support for unilateral divorce in Britain’s colondal periad).”” In
terms of the UK's modern recogninon regime, the “proceedings” can be
wide-ranging, and not necessarly judicial in nature, given that the term
rolls up judicial proceedings with otber types of procedures that do not
imvolve any court-based process. Indeed, they may involve minimal State
involvement of any _kind.” Second, the junsdiction may require little or
no financiat provision for the party being divesced; or ehild dependants. .. -

Accordingly, the procedure may obwate the need for any redistribu-
tion of resources, or the kind of support arrangements normally
associated with ancillary relief in the course of a UK divorce.

Assuming the UK court recognises that the husband’s earlfer drvorce s+
“effective”, and the UK court does, subsequently, grant “recognition”,
the pre-existing divorce will, in effect, have wumped the wife’s UK. peti-
tiom. This telegates any elaims the wife and children may have, from that
point, to a claim for financial support under Parr HE of the Merremomak
and Family Proceedings Act 1984 — a route that is far from easy for some
applicants; and one that, if unavailable, means the fommer spouse, chil-.
dren, and other dependants will have no choice but to rely on the State
welfare system.

K v K and “Equality” Concerns

K v K provides a valuable case study in how 2 moderr nntlateral diverce-
can be achieved, and how the UK court then approaches such recognition
requests. In that case, the court decided the requirements needed for
“recognition” had been satisfied after the husband in a TUK-based
marriage had returned to Pakistan, pronounced a talag divorce, and then
recorded it. The fact that he had not notified his wife beforehand was
disregarded. He obtained the declaration sought: This meant that -his -
wife’s subsequent attempt to initate UK divorce proceedings was unsne-
cessful. The ease with which such a divarce can be chtained, and then
recognised, makes this a very attractive zlternative to the rather more
demanding, court-based system that would normally operate. This is
helped by the fact that the procedure in the FLA Part I has a limited
focus, and simply examines whether the overseas divoree is “effective™ in
terms of the overseas junsdiction’s requirements. It is not even concerned
with validity, an entitely different concept according to the leading case
on “mail order” divorces.™ Furthermore, once that exercise is complete,
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the scope for the UK court to withhold recogaition, for example on
grounds of “public pelicy”, or lack of a “fair tpal®, now seems to be
extremely limated.

“Tnequality”: ECHR Protocol 7, Art 5

Recognition in such cases is also assisted by the fact that, unlike other
European jurisdictions the UK does not yet apply any pervasive
“equality” requirements. In France, applications of the kind seen in K v
K would almast certamly’ be rejected, either on equality grounds or by
‘involing the need for “reasons” — or by deploying the fraude a la foi
-principle. This is where the court concludes, by referencing to the timing
of the divorce and other factors, that the husband initiated proceedings
for the sole purpose of avoiding the consequences, including finanaal
factors, of French proceedimgs. Above all, though, wives can and do
invoke “inequality” arguments, relying on ECHR Protocol 7, art 5 and
“equality” requirements, to secure rejection of such applications.” Ths~. .
does not appear to feature in UK family law, primarily becavse of delays
in ratifying Protocol 7 of the ECHR.Y As significant, however, the UK . .
recognition approach seeins to entrely disregard the fact that recognition
is being accorded to a process that may have been the antithesis of a “fair
trial”. In doing so, it side-steps the need for both sides to a contested
divorce to have access to adversarial proceedings, and proceedings that
satisfy the minimnm requirements that would be expected from a systemn.
operating within the EU or a Buropean country that subscribes to the
ECHR. Indeed, a UK court would almost certamly reject a recognition
application in comparable proceedings if it was songht for a divorce
obtained within the ElJ, and coming to it under EC Reg 134772000 {on
recagnition and enforcement of judgments in matrimornial matrers or EC
Reg 2201/2203: matrimonial matters and parental responsibility).**

" It is not clear, therefore, why a different standard should be applied
when recagnising divorces after applications have been made in respect
of divorces obtained outside the EU area. One might have assumed that
the need to ensure that “fair trial” and “fairness™ reqmirements would
apply equally wherever the divorce takes place, but would certainly be
engaged if one of the parties to the marriage, and especially the one that
is more vulnerable, is based in the EU and the recognising court 15 i an
Fl1J State {see Recognition: Divorees #n Other BEC Member States).

Wath these points in mind, closer consideration cam be given to the
FLA scheme itself.
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Recognition and the FLA Part IT

The Commaon Law i earher times was reluctant to countenance recog-
nition of divorces obtained stherwise than in conrt proceedings.” The
curent law, which gves effect to the Hague Convention on the
Recopnition of Divorces and Legal Separations {1970) {Tm 6248), is a
lot more generous to applicants for recognition. In particular, as
discussed later in this article, it permits applications for recognition to be
made in respect of divorces gained in a wide range of “proceedings”,
some of which involve YMttle or no judicial process whatsoever, and
minimal State involvement — either before or after the event. The essen-
tial requirement is simply that the divorce must be “effective under the
law of the country in which it was obtained”,” as provided by the FLA s
4a(1). Assurng the court accepts that the divorce was, indeed, “effec-
tive”, the only bar to recognition at that point is if the court exercises its
discretion to refuse the application. However, the discretion to refuse
recognition can only be exercised i very limited circumstances — namely

on several limited procedural grounds, or if recoguition would be “mani-, ,

festly contrary to public policy” under s 51(3). Present mdications, from
the case-law, are that our courts are reluctant to exercise that discretion.
except 1n a Very lunited range of circumstances. Not only is there no
express power in the 1986 legislation that enahles the UK court to insist,

as a condition of obtaining recognition, on the husband making financial -

provision for his wife and children (as would be necessary in mainstream
diverce proceedings), the court does not have any other powers to regu-
late other marters that might impact on the divorced wife’s or children’s
“welfare”.

Unilateral Divorce: Pronouncements in the UK?

Inrerestingly, if similar divorce processes are attempted by a husband in
the UK (as opposed to completing them in an overseas junisdiction} they. -
would not satisfy recognition requirements under the FLA. They may be
effective from the point of view of the faith community {a consideration
that is significant, especially given the support there may be within that
community, and in the parties’ kinship network for this form of divorce)
— but they will not be effective, for the most part, without the parties’
agreement. Unilateral divorce using this route is now a possibility in the
UK, although it i5 a softer vapant, and ane that looks to the parties them-
selves to sign up to the process, and for consent to be obtained. For
example, in the advice and puidance provided By the Mushim Law
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{Shariah Council) UK a woman secking a divorce from her hushand s
invited, as onme option, to contact her husband to “ask for an Islamic
Divorce”. In whar is essentially.a consensual process either spouse may
be invited to agree a divorce, and sign documentation that is witnesses by
“towo competent Muslim witnesses”. Such approaches have, more
recently, heen reinforced this year by the introduction of newer proce-
dures, mcluding the introduction of Shamah “courts™ acting as
arbitraton tribunals, operating in terms of the Arbitration Act 1976 —
and making rubings that can be legally binding. Initiation of the process,
however, is stll dependent on the pariies’ apreement; and 1n this respect
there are similarities wath other faith communities” approaches to medi-
“ation, arbitration, and divorce (Jewish Beth Din courts have heen
operating in a similar way, and under similar powers, for many years, as
they have done in jurisdictions like the USA and Capada). Nevertheless,
the developiment has not been at all well received n some quarters.
Dominic Goeve, the Shadow Home Secretary, reportedly said:

“Jf 3 35 teue that these tribunals are passing binding decisions in the areas of
family and criminal law, I would like to know which courts are enforcing
them because [ would consider such action uolawful.”

{Abul Tabet,*Revealed: UK’ First Official Sharia Courts™, The Sunday
Tisnes, 14 September 2008.)

The pronauncement of a unilateral divorce by a hushancl fin the TKE; -
or wherever he is) may alsa be effective under the law of the country
where the marriage was celebrated, for example if the divorce 15 them.-
completed by formalities recorded in that overseas jurisdiction. This may,
in fact, be all that the party wants if he anticipates a peaanent returm ter -
that country. But it will not qualify for recopnition under the FLA Part
II, and be “recognised” here.

This was highlighted, for example, in 2002 in Swlagman v fuffali
12002] 1 FLR 479, a case in which the husband proncunced the talag in
England the day after his wife filed her pesition for divorce here; and then
recorded it in Saundi Arabia {in an attempt to head off a UK divoree imiti-
ated here by the wife). Recognition was refused. The main obstacle was,
and remains, the FLA s 44{1).” Similacly, in the arlier, pre-FLA Housc
of Lords case #n R v Secretary of State for the Home Departrent ex parte
Fatima (Ghulam) [1986] AC 527, the husband proncunced a talag
divorce in the UK in respect of his wife who was living in Pakistan. This
was then recorded in Pakistan. However, in accordance with the notifi-
cation requirements, this then necessitated completion of a 90-day period
from that point before it became effective. In the meantime he had
decided to marry again. He had selected his new bride, and wanted to
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‘bring her inte the UK. The divorce was recorded propetly, and satisfied
Pakistan’s laws in every respect. In the ordinary course of events it only
needed a 90 days period from that point before it became fully effective.
However, the hushand failed in his attempt to bong her into the UK as
the immigration authorities refused her leave to enter. Ohne of the fmmni-
gration officer’s objections focused on the operation of the talaq divorce,
and the fime it would take before the marriage to the flancée became
effective. The validity of the divorce itself arose as a colfateral issue 1n the
ensuing judicial review proccedings to contest the mmigration officer’s
decision. In the event, the hushand’s case eventually failed. in. the Lowds,.
on the ground that the requirements relating to “proceedings” in the
legislation required that all the actions required to complete a diverce
must undertaken in o#e country, not two.
A similar requirement operates now under'the FEA, and this was the

‘reason for an application for recognition failing in Berkowits v Grinberg
[1995] 2 Al ER 681, In that casc the writing of the. Jewish “get” by the.
husband had been done in England, bur it was then served on the wife in

Tsrael. Tt was held that the divorce was not effecerve mr e UK, and-did-
not qualify for recognition under the FLA. Although the wording of the

scheme was different from that in the 1971 Act, the court held thar the.
law has not changed in this regard.

Divorce, Further Marriage and “Support™ Issues

Plainly, a combination of restricions in the FLA s 44{1) and cases like
Sulasman v fuffali are a significant obstacle'ro-dvoree and- repreerage-
faced by many UK-based husbands who want the freedom to divorce
their spouses m accordance with the costoms and practices of their faith
community, and in the ways permitied in the jurisdictions with which
they may have ongoing, close tes. Typically, this would be places like
Pakistan, North Africa and East Africa (Somalia, Eritrea, etc), and some
parts of South-East Asia with Muslim communities, such as Malaysia -
and Indopesia. Tt 15 in this context, and for some husbands, that other
options become important, mcluding the possbility that he simply
marries agair. For a UK-based hushand, this may well be very attractive.
Indeed, it already appears to be a well-established practice, particulatly
among the older generation of migrants into the UK. According to one
researcher, it is “not upcommen practice for an immigrant man to have
one wife in Britain, and another in Pakistan® ™

The fact that the UK welfare system now assists polygﬂmuus UIMIOTL,
and houscholds where there is more than one wifé living in the UK
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{through benefits like Income Support, Tax Credits, and social housing),
is helpful in this regard. It helps to make a UK-based polygamous union
financially, and in other ways, a more viable propositien than it would
be, in fact, in those countries where such support for divorce is generally
not available {and where regulatory mechanisms have, comsequently,
sought to mtrodnce deterrents to entry imto polyeamons unions, particu-
larly if the husband is unable to demonstrate that he can support further
fammily members). That said, despite the percoived advantages in the UK,
there are a number of difficulties for both the husband and the members
of the polygamons union {newer entrants to the union as well as existing
‘members}. In particular, there are potential difficulties with the immigra-
~tion systern when a person who is already married seeks to bring a new
spouse into the UK (for example as her/his sponser} given the restrictions
on obtaming clearance, leave to enter, leave to remain, or a variation on
leave in the Inmigration Rules (mainly in Part % — Family Members). The
precise scope [or rationale) for these restrictions is not alwayys clear. What
is clear, though, 15 entry can be particularly problematic if the autharities
are not satished that there has been a valid divorce of an exasting, UK-
based spouse. There are restoctions, too, i the State welfare system.
These are less of a problem than they used to be, largely as a result of an
increase in the number of entrants to the UK of groups from countries
like Somalia where polyramous unions are more common. Nevertheless,
there are some restrictions. Most of the remaining restrictions are mainly -
aimed at mhibiting entsy into polygamous unions while a sponse who is
already claiming benefits is still resident with ancther spouse in the UK. «
The issue has came to the fore on occasions when benefits have been
refused to a.clabmant who has entered into a new marriage witile the*
system 15 still suppotting other wives and family members. Normally, as
the guidance to welfare agendes’ decision makers confirms, unlessa new
wife is heing married after an effectve divorce has been obtained, the
expecration-is that such marmiages »east have been celebrated abroad,
and not in the UK. This is confirmed, albeit not very clearly, by updated

" Housing Benefit and Council Tax Bencfit guidance {Housing Benefit
Guidance Mapual (D'WP, 16 June 2008, para 1.11).

In some cases, there may be doubt abont the validity of a polygamous
marriage, and therefore the precise status of a new wife in a polygamous
househald. This may, in tum, be problematic for a claimant secking
polygamy payments as part of benefits like IS, HE and Working Tax
Credit, given that those additional payments are dependent on satisfying
a marital status requirement as a gateway to a claim — and then main-
raining that statws subsequently. This is, in fact, increasingly problematic
for husbands making claims given the closer regulation of eatry into
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polygamons unions now starting to take place m many countries; and
given the preater scope for treating such marniages as invalid. If a deci-
_ston-maker 15 upcertain, for example, whether a partner for whom a
¢larm is being made 15, in fact, the claimant’s spouse then it may be neces-
sary for the claimant to provide further evidénce of Ker statns.®™

When a UK-based hnsband goes abroad and enters into a new
marriage, while still marred to a wife or wives in the UK, the emoticnal
impact of this may be significant, and the insecurty this can cause, are
clear enough {a theme explored in the film East is East (1999, directed
by Damien O"Donnell, based on the book by Ayub EKhan Dini. Howezex,
it may also have other unwelcome effects, financially and for her take-up
of benefits 1f benefits and tax credits are being ¢laimed from that howuse-
hold. This 13 something that is not unusual for some UK-based wives

dunng protiacted periods of separation {rom their husbands: kn the first. -

place the husband’s absence may be for a period that is long enough to
amount to a change of circumstances that can have.a number. of conse-
quences, and possibly require the existing award to end, and 2 new claim

to be made. But at that point there may simply neot.be enough. mformar..

tion for deciston-makers to make the mght decision. For a wife and

children who are already part of a polygamous union, she may already

be helped by components like polygamy payments — something that is
often invaluable in meeting the extra costs associated with polygamons

marnage. However, continnity of payments depepd¥'om the hushémd and™

other partners continuing to live in the same “household”. Furthermore,
awards will generally end if the composition of the group changes, whiche.
it will when a new spouse joins the polygamous vnion (in the same way

that a-divorce, and cessation of “living togethier™wilt triggera cliznge of

circumstances and end to an award in most cases). From a decision-
maker’s point of view this can also in practice be problematic —
particularly when they lack accurate and up-to-date information about a
household’s circumstances. Not all the wives to the polygamous union
may be aware of what is happening in terms of changes to the composi-
tion of the “household”, something that may be difficult if their first
language is not English and they are unable to tespond éffectively to
agencies’ enquiries, and have limited access to advice. Eligibility criteria
may not be satisfied while the parties’ marital status remains uncertain,
although vulnerable claimants, especially when they have child depen-
dants living with them, are helped by 15 “urgent cases® payments and
ather award mechanisms.™

In the area of wnmigration law thers may also be difficulties at the
marriage-immigration interface given that, as Prakash Shah has pointed
out, the immigration authorities are not particufarly supportive of “non-
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English marital practices” like polygamy. Although that evaluation prob-
ably needs revisiting as a resubt of changing policy and attitudes in the
last five years to polygamous unions, and what may at one tme have
been regarded as “atypical®. Nevertheless, the operation of some of the
substantive rules that regulate uptake can sgll impact negatively on
claimants in this area of the system; and, as 4 result, some vulnerable
groups can suffer™ The welfare system is now a lot more receptive to
claimants in polygamouns hoaseholds than it used to be, and it 15 also
more accommedating of polygamons household’s needs. Nevertheless,
the systern does come under strain, and claimants can sometimes experi-
ence 4 lot of difficulty when a hushand either divorces one of the wives
in the wnmiom, or stoply introdunces snother member to that union. In
either case it will trigger am immediate, reportable “change of circum-
stances”. This may then prompt a protracted enguiry invo issues like
status and eligibility. In some cases, as will be considered later, the impact
on a former spouse (assuming the divorce is legally effective), or a spouse
who has ceased to reside with her hushand who is either 2 UK or EEA
mational may be severe if she is not a UK or EFA pational, and cannot
from that point retain a “right to reside” or secure a derived right to
reside; or if, having left the household, she is subject to immgration
control, and cannot come within one of the exemptions that assist a
former wife who has been residing in the UK as her husband’s family
metriber or spouse.

Polygamy, Divorce and Related Issnes

Az the judges in K v K and Fi Fad! pointed out, many UK pationals and
residents maintain close links with countdes like Pakistan, Bangladesh,
India and other comparable jurisdictions which permit polygamous
marriage, as well as nnilateral divorce.™ For that reason, a husband in the
UK, whether or not he has UK nationality, demicile, or habitual resi-
dence, may already have more than one wife. In some cases he may want
to divorce his wife and marry again, possibly within a short peried of
promowncing a divorce. Alternatively, he may simply marry again,
entering into a polygamous union. This may be done outside the UK, and
is perfectly acceptable, and potentially valid if carried out properly and
in. accordance with the Jaw and custom and practice. However, the
marriage’s validity may depend on compliance with the laws of the juns-
diction where he marries — and this needs to be considered. For example,
in Pakistan the Muslim Fapmly Laws Ordinance of 1961 (the MFLO) has
procedures designed to regulate such entry into polygamous martiage;
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and there are comparable procedures in other States like Bangladesh. The
MFELO, which as Wemer Menski explains “caused huge controversies™
because of its attemnpts to curtail the nghts of Muslim men to polygamy,”
is still good law and imposes certain minimum proceduaral requirements.
Specifically, it requires those wishing to enter fto a pofygamous vnion to
submit an application to the local union council, together with a fee,
befare then requiring the councl to adjudicate on the application in
discussion with the parties, or representatives of the parties. The appli-
cation is supposed to indicate whether the applicant has obtained the
consent of an existing wife.

However, cven if it does not do so, the chairman of the coundl, and

thie arbitration council, can still consider the matter, and determine if it

would be appropriate for the mamiage to proceed. I consent is not

obtained, there are finandal implications — notably the - hoshzad- is -

supposed to pay dower to the existing wife or wives {and he 15 also

subject to penaltes if the council decides to pursue thish. A key pointis.

that a failure to comply with the procedures Jaid down, or to obrain prior
consent, does not necessanly invalidate the -hreshand's- swbseqwent
marriage to his new wife. In this regard the legal position 15 similar to the

position after non-registration of a talaq divorce (as.discussed lazez). The .

procedures in the MELO would appear to be, for the most part, merely
directory, not mandatory.™ In practice, the fact that the existing wife is
resident abroad, and out of contact with the husband and coundl, are
potential reasons for the council ro disregard the need for compliance.
Accordingly, what was intended as a measure to regulate unrestricted
entry to remarnage after a talaq divorce, or a fu.tther marnage, does not
in practice appear to do so.

The wider welfare points referred to are revisited later Before th&:n
consideration is given 1o the requirements of the FLA on “recognition”.

The FLA and “Recognition”: Key Requirements

The lead provision in the FLA Part I is s 45(1}. This provides that subject
to s 46{2} and ss 51, 52, the validity of 2 divoree, annulment or legal
separation obtained in a country outside the Brtish Isles shall be recog-
nised in the United Kingdom if, and only if, it is entitled to recognition
by virtue of ss 4649, Essentially, when it enacted Part IT Parhiament set
out to provide a scheme to facilitate recognition of overseas divoree, but
which also tried to bring some mimimum procedural requirements into
the process — partcularly for parties, mostly wives and their children. It
has been argued that the scheme also displaced earlier principles devel-
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oped by the case-law under the preceding 1971 legislation, and thereby
effectively limited the scope for invoking “public policy™ grounds in
arder to refuse an application — but this is by no means clear.

The scheme differentiates between two types of process. First, where
the overseas divorce was obtained in “proceedings”, which as already
noted include “judicial or other proceadings™ (s 54). Second, it caters for
divorces obtained otherwise than by means of proceedings.

The essental pre-conditions to a divorce obtamed in “proceedings™
are i s 46{1), and in this case the gateway, a5 noted aleeady, is that the
divorce is “effective under the law of the country in which it was

_obtained”; end at the relevant date (j.c. the date when the proceedings
were commenced) either party to the marniage -

(i  was habitnally resident m the country in which the-divorce,
apmulment or legal separation was obtained; or

{ii)  was domiciled in that country; or

{iii) twas a national of that country.

Tt will be clear from. this that there will be many would-be applicants for
divorce nsing the K v K route who could readily satisfy at least one of the
above three criteria. Indeed, it is not unusual for a person to maintain
alternate *residence” between the UK and a country like Pakistan,
Bangladesh, or India, or, indeed, any of the North African Statesee-other
countries where unilateral divorce is availahle. Indeed, many UK resi-
dents routinely move between the UK and a country like Pakistan,and it
may not be clear at any given time which country he is “habitwally resi-
dent”. _

Mr Justice Hughes made the important point in K v K that “there are

1

a great many people hiving in the UK from Pakistan and many mowe .

freely between both countries™.

For a divorce obtained otberwise than by means of proceedings the
requirements are rather more demanding. Specifically, the divorce will be
recognised if:-
fa) it is “effective under the law of the country in which it was

obtained™;
{b]  at the relevant date {i.e. the date on which it was obtained)
{ii  eachk party to the marriage was domiciled in that country; or
(iiy either party to the marriage was domiciled in that country
and the other party was domiciled in a country under whose
law the divorce is recognised as valid; and

{¢)  neither party to the marTiage was habitually resident in the United
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Kingdom throughout the period of one year immediately
preceding that date.

The Discretion to Refuse: Public Policy

Assumning s 4% s satisfied, there are still several grounds for refusal in s
51 — but these arc discretionary. Recogmsiomw may- be refused: if the -
divorce was granted or obtained at a time when it was irreconcilable with
a decision determining the subsistence ot validity of the martiage.
Further, it #eay be refused if the divorce was granted or obrained at a time
when there was ne subsisting marriage betwesn the parties. In the case of
a divorce gained in proccedings recognition say be refused under s
F1{3}{a) if it was obtained:

{i)  without such steps having been raken for giving notice of the
procesdings to 4 party to the marrizee-as, having regard to the
natute of the proceedings and all the crcumstances, “should
reasonably have been taken™; or

{u}  without a party to the marriage having been given (for any reasopn
other than lack of notice) "such oppertunity te take peet in the-
proceedings as, having regard to those matters, he should
reasonably have been given”.

In this regard, it is clear that in cases decided before K v K, either under
the scheme that the FLA replaced or, indeed, afrer 1986, the likely conse-
quence of a hreach of paras (i} or {ii) above was that the divorce would
not be recognised. Recognition was refused; for example, 1 Do w Bk
{Recognition of Forergn Divoree) [1994] 1 FLR 38 when a UK-based wife
was not told of divorce proceedings in Ghana. Her UK petition for divorce
was therefore able to go ahead (similarly in Durbur-Jobnson v Durbur
Jobunson [2005] 2 FLR 1042, discussed in the section Earfier Case-Law:
Tnconsistencies?, below).

One of the difficultdes that UK courts experience is with the qualisy of -
the evidence that applicants adduce in support of recognition; and it is
not unusual for a wife in recognition proceedings to allege that decu-
ments are not genume or have been frandulently obrained. In this case the
const may properly direct that the case be dealt with in the courts of the
jurisdiction in question, particufarly if it is better placed to deal with alle-
gations of forgery. This was the course of action taken in Abbassi v
Abbassi [2006] 2 FLR. 414, and approved by the Court of Appeal. In that
case the wife had petitioned for divorce in the UK. At that point the
husband contended that he had divarced her several vears previcusly, but
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had not told her — and had nevertheless continued to eohabit with her.
The seriousness of this, given that 1t meant (if correct} she had been
cohabitdng with someone to whom she was not married, merited careful
consideration rather than the court simply rubber-stamping the overseas
divorce, _

Divorce Otherwise than by “Proceedings™. In this case, recognition
sy be refused under 5 51(3) (b} if: :

{it  there is no official document certifying that the divorce is effective
under the law of the couniry 1 which it was obtained; or

{n} where either party was domiciled in another country at the
relevant date, there is no official decument certifying that the
divorce is recognised as valid under the law of that other country.

Public Policy “Refusals”

Parliament in 1786 went further and, in accordance with the Hague
Convention, maintained the public policy basis for refusal in 5 %1{3).
This provides that the conrt may refuse recognition where recognition
“would be manifestly contrary to public policy™. This extends ta both
divorce processes. Since the enactment of the FLA, and its predecessor,
the Recogmition of Divorces and Legal Separanions Act 15971, the peneral
view that appears to have been taken by the courts is that if a divorce 15
effective then the ground available in s 51 to refuse recognition on public

policy grounds should only be used “sparingty™.”

The precse scope for invoking public policy objections in proceedings
for recognition is unclear, but it almost certainly extends to concerns
about incompatibility with the right by one of the parties to a “fair trjal”.

Thas 15 evident from the parallel recognition jurisdiction that eperates
for divorces obtained in proccedings in another EU country — 4 point
revisited later in this article [see Recognition: Divorces s Other EC
Member States, below). The problem is, however, that the 1ssue has not
been considered in cases under the FLA Part IT.

Declarations of Validity

A declaration is the remedy that will be the end result in most successtul
recognition proceedings. In this respect, the s 55 jurisdicion extends to
declarations in a variety of contexts. When the UK makes a declaratory
decree . accordaner with the FLA Part I it is a potent remedy, as
intended by Parliament when the scheme was enacted, and in accordance
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with principles set out by the Law Commission in its report Declarations
in Family Matters.” Tn some cases the jurisdiction is aimed at establishing
whether a marriage subsisted where, perhaps, there may be doubt. In
others it focuscs on the efficacy of a divorce. Specifically, the process
epahbles applicants to establish whether a marndge was effective at iis
inception, or was subsisting at a specified date.” It also enables an appli-
cant to establish, at least in the UK, that a marriage did sof subsist at a
particular time.™ In other cases, though, the focus is simply on estab-
lishing the validity of a divorce, at least in the UK. In this case an
applicant can seek a declaration that the validity of & divorecrannrhmenk
or legal separation obtained cutside Bngland and Wales is entitied to
recognition, or that it is #oe.” Needless to say, the stakes can, 1 some
proceedings, be high with the result impacting on matters such as inher-
itance, and the validity of subsequent marriages if, perhiaps, a divordng
busband has entered a new marital union before the previous one was
dissolved.

KvK

Facts and Issues

The case was started when Mr Imdad X sought a declagation that a talag
divorce granted to him in Pakistan m March 1987 {and effective.in .
Pakistan from April 1238) was a valid diverce, and entitled to recogni-
iop in the UK. The application was contested- by Mrs Ruldusona: K- whes:
lived in Iford, Essex in what had been the former matrimemal home.
The parties were marmed m April 1966 m Pakistan where Mr K was
living at the time of his application. Following the margage, they began
to live in the TIK in 1264, and had four children, all of whom were over
18 years of age by the time of the application. In Oetober 1986 the

husband returned to Pakistan; whether he remagned to the UK after-that . .

is 1n dispute. He claimed that in March 1987 he obtained a divorce by
talag in the chambers of an attomey in Faisalabad. This, be said, became
effective 90 days after it was received by the chairman of the vnion
council {the official required to record the husbapd’s action in accor-
dance with the MFLOY. That was in December 1287, Mr K then said that
he had remurned o the UK and visited the wife i March 1298; and gave
her a copy of the divorce. None of this was accepted by the wife.

In Jamuary 2004 the wife petitioned for divorce in the Ilford County
Court on the grounds of five years” separation; and two months later
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gave notice of her intenton to proceed with an appheation for ancillary
relief. '

Tn Aupust 2004 the husband filed an affidavit with the court saying
that ke had divorced his wife in Pakistan in March 1987, and delivered
the divorce persomally to her when he came to England m 1287, She
depied this. A decree nisi was then granted in Ilford in October 2004
The husband appeared at a hearing in December 2004, and in March
2005 issued his petition asking for recogmition. It was served on the
Attorney General who, having filed an Answer, decided to take no
further part in the procesdings.

FLA: Applying the Requirements

In the course of his judgment, Mr Justice Sumner reiterated the require-
ments of the FLA 5 55 {as discussed earlier in this article) enabling a
person to apply for a declaration, pointing our that the validity of a |
divorce obtained overseas was entitled to recopmition. The court had
jurisdiction, he noted, if one of the parties was domiciled in England and .
Wales on the date of the application. In this case there had been no
dispute that the wife was domiciled in the TIK.

He added that ynder s 46 the validity of an.overseas divorce should be
recognised if it is effective under the law of the country in which it was
obtained: but at the relevant date either parry to the marriage had to be-
habiwmally resident or domiciled in the country in which the divorce was
obtained. It was accepted that the husband was ordinanly resident in
Pakistan at the relevant dme. By s §1{3) the validity of an overseas
divorce may be refused if the divorce was obtained “without such steps
having been taken for giving notice of the proceedings to a party to the
martiage as, having regard to the mature of the proceedings and all the:
circurnstances, should reasonably have been taken”. .

It could be refused, he noted, if the divorce was obtained “without a
party to the marriage having been given (for any reason other than lack
of notice) such ppportunity to take part in proceedings as, having regard
to those matters, he should reasonably have been given”®.

The Evidence

The court considered the evidence. It had not been possible to produce
any copy of the notice of the talag which it had been said was sent to the
nnion chairman, which was a mandatory procedural requirement.
However, the “next best evidence” was a Certificate of Validity of
Divorce which was available. On that basis the judge could conclude that
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notice had been given to the union chairman for the purposes of regis-
tration and in compliance with the law in Pakistan. It had also been
recorded that an iddat period of 90 days from 31 December 1987 to 31
March 1988 (another post-proncuncement requirement) had been
completed. This was important as a talaq diverce is not effective unal 50
days after the notice has actually been received by the chairman. The
necessity of informing the wife of the talag divorce before it became
effective, following a judgment of the Pakistan High Court, was pointed
ont.

However, the contt was shown other evidence supporting the validity
of the diverce, including a deed of diverce presented n evidence. Despite
changes made by the Muslim Family Law Ordinance {MFLO) 19617
that required a hushband to send notice of the talag to his wife {aiso
pomted out by the expert witness), and apparently this had not
bappened, “on balance” Mr Justice Sumner considered that the talag
pronounced by K, coupled with evidence of a valid notice to the
chairman, was “effective”.

He concluded that the talaq pronounced in this case wenld have beepe
recognised by a Pakistani court. In doing so he was supported by the

expert Witness's conclusions, and his bmpressions of the hushand’s . . .

evidence. His conclusions were assisted by the comsideration that the
husband would have tred to secure a divorce before remamymg. He
observed: “I think it is unlikely that he would have entered’ a second”
martiage without divorcing his first wife. This is so in partionlar when he
was poing to continue living m the community where he was known. I
do not consider that he would have run the sk associated with such a
course.” However, he was iv greater difficulty in decidihg when the wife
became aware of the divorce. On balance, he also concluded that: “the
. ‘husband did tell the wife of the divorce before his remardage in 3932, k
may have been in 19877

The Eazlier Case of El Fad]

Mr Justice Sumnet noted that in Ef Fed! v EI Fadl [2000] 1 FLR 175, a
case that mvolved the validity of a talag pronounced 1o Lebanon (and in
which, agamn, the wife had not been given notice, and had not partici-
pated), the court had held that consent or objection of the wife to the
divorce was irrelevant. Nor had it been necessary for her to have notice
of the pronouncement in order to give effect to the talag. In terms of
compliance with the procedures applicable in Lebanon, the ralaq divorce

had been recorded in the Sharia court in 2ecordance with Lebanese law.

That registration was sufficient for the talag properfy to come within the
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definition of “proceedings”, and therefore for the process to be regulared
by s 46. Furthermore, it had been said by the judge in that case that it
would not have been a proper exercise of discretion to refuse 2 divorce
which was valid by the personal law of both parties at the relevant time,
and which had been known to them for many years.

Wider Considerations: Comity and Free Movement

Tn the course of his judgment, Mr Justice Sumner made some further
important observations.

First, he concluded that the case was regulated by the requirements of
g 46{1) of the FLA on the basis that there was involvement in the divorce
process by Pakistan’s wnion council system, apd regulatory laws. In
Chaudbary v Chaudabary [1985] Fam 12 it had been held that the mere
pronouncement of divorce before witnesses was insufficient to amount o
“proceedings”. Proceedings required:

=some fores of State machinery to be involved in the divarce process: not
" necessarly machinery eswhblished by the state, since exumg religious -
machinery recognised by the state is sufficient ... The act or acts of one ar
berth of the pariies to the marriage, without more, canmnot amount to proceed -«
ings; there noust be the intervention of some other body, 2 person with a
specific function to fulfil such as the Dajon Council in the case of the talag

considered in.®

In Owazi v Quazi [1984] AC 744 {and in particular Lord Scarmap at p.
§24) it had been established that the following were capable of qualifying
as proceedings:

.. any act of acts, officially recognised as leading to divorce in the country
where the divorce was obtained, and which itself is rooognised by the law of
 the country as an effective divorce.”

Second, he was clear that he should exerdise his discretion in favour of
granting the application. Although the decision of Mr Justice Hughes in
El Fadl was not binding it was of persuasive authorty. However, he
decided to accept the analysis of the counrt in that case, and follow ir.
Having regard to the fact that the wife had not been given notice of the
divorcs, nor any “opportunity to take part”, he adopred the following
key passage from the judgment:

“T am satisfied that however much a unilateral divorce without notice may
offend English sensibilities, comity berween nations and belief systems
Tequires at least this smuch, that ane country should accept the conscientious]y
held but very different standards of another, where they are applicd to those
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who ate domiciled in it {p. 190) ... Lam satisfied that where, as bere, the talag
is the prevailing form of diverce in the country of bath pacties, where it had
been validly executed there, so that the martage is at the end in the country,

" where it was contracted, and to which both parties belonged and where there
is 1o evidence of forum shopping, not only does public policr not caff for
non-recogninen, nthe end it summonses vecogaition.”

In K v K the judge pointed out that the wife had been away from Pakistan
for 25 years when the divorce took place. She was likely to be domiciled
in the UK. “However she was born, bronght up, and martied in Pakistan
to someone of the same background. They both have family there. The
husband remirned when their marriage came to an end. It is not an
nncommon situation.” He went on to $sa¥, in an important passage in the
judgment that:

“There are a great many people living in the UK from Pakistan aod many
move freely berween both countrics, Where there are as here dosc links 1o
each cowntey, it is important that marriages and diverces recognised by the
country where they take plﬂne should be rncogumdnmtha ptheE COuKREE
unless there are good reasons for not doing so.

I see no good reasons here. That che wife has been away from Pakistan-fer o
long period and iz no longer domiciled there are factors. Also she ‘was not
given notice of the divorce nor the opportunity to paticipate. That is a
feature of a talag divorce. But neither party wishes the marrdage to costinue.

The husband has expressly accepted that the wife has.a valid financial daim
under Part Il of the Mardmonial and Family Proceedings Ace 1284.7

Accordingly, Mr Justice Sumner accepted the husband’s “case, and
pronoonced the declaration sought.

Earlier Case-Law: Inconsistencies?

The successfal outcomes for the applicant husbands in Ef Fad! v Ef Fadi.
and K v K undoubtedly matks a major shift when compared with earlier
cases where recopnition. has been refused when spouses have not bheen
informed of proceedings — and have been excluded from participation in
the divorce process. They contrast with earlier cases such as Zaal v Zaal
[1983] FLRK 284 — a case in. which a husband had left his wife in the TE,
and then divorced her by talaq divorce in a brief ceremony in front of
two witnesses in Dubai. This was effective under Dubai Jaw. However, it
became clear that the wife had only learned about the divorce after the
event, hy which time it was irrevocable, and she conld dv nothing afiout
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it. The absence of formal notice had also deprived the wife of an oppor-
tunity for reconmciliation, and meant that she could not make conrace
with, and gain support from, her husband’s family. Such “secrecy” was
against public policy, held the court, and recognition by the UK court
was refused. The wite’s UK petition for divorce was thereupon accepted,
and a decree nisi pronounced. As considered when looking at the discre-
ton- to refuse recognition, under the FLA 1286 s 53(1) therc was a
similar outcame for the applicant 10 Daerbur-Jobnson v Durbur-Jobnson
[2005] 2 FLR 1042. In that case the husband and wife had married in
Migeria in 1998 and had then settled in London in 1929, In 2004 the wife
petitioned for diverce in London. Before a decree nisi could be
pronounced, the husband, who by then was living in Nigeria, said that
he had already been divarced in Nigeria. It was clear from the evidence
that there had, indeed, been Nigerian procecdings, and a divorce had
been granted: and this had happened after the wife had failed to answer
the divorce petidon. He asked for the proceedings in London to be
stayed, and asked the court to recognise the overseas divorce uwnder s
46(1). Tt was pointed out in the proceedings that the wife had never been
informed of the Nigerian proceedings, and had therefore not been given
an opporunity to pariapate in them. The Attorney-Geperal took part in
the proceedings, and contended that the court should refuse to recognise
the decree using its powers under 5 51{3}. The court agreed. There was
no evidence that the divorce in Nigeria was legally effective, bur even if -
it was, and it could be assumed that the requirements of s 46(1) had been
met, the court was not satisfied that it was appropriate to recogmse the
divorce given the husband’s failure to give notice -of the Nigerian
proceedings to his wife. The husband had failed to inform his fawyers+-
that hus wife might be in London (rather than at an address in Nigeria).
Similarly, recogmition was refused i D v I (Recogretion of Foreign
Dyvorce) [1994] 1 FLER. 38 when a UK-based wife was not told of divorce
proceedings.

Recopnition was also refused in Joyee v Joyee and OQ'Hare [1979] Fam
93: [1979] 2 All ER 136 on the basis that no reasonable opportenity to
“take part” in overseas proceedings had been given to the wife who had
been divorced. The case was decided on the Recognition of Divorces and
Legal Separations Act 1971, the legislation that the FLA Part Il replaced.

In that case the wife had cbtained a magistrates” order for custody of
the children and maintenance on the grounds of the husband’s adultery
and. desertion. In the event, he paid nothing before leaving the UK tfor
Canada where he filed a divorce petition. The petition was served on his
wife, and it made clear that she only had 60 days to which to file an
appearance, The wife, however, had difficulties in getting over to
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{anada, and in getting legal 2id in England and in Canada to contest the
hushand’s action. Before an appearance was entered, the ‘wife was sent
the court’s decree nisi. Thersupon the wife filed a divorce petition in
England, and at the same time asked for financial relief. By this stage,
however, the court m Canada bad awarded a divorce, and the decree nisi
was made absolute. This enabled the hushand to ask the UK court for a
declaration that the Canadian decree had alweady dissalved the marriape.
It considered s 502, which read:

“Subject to sub-s {1} of this section, recogoition by yiroue of thiz Act or of any,
male presexved by s 6 thereof of the validity of a divorce or legal separation
obtained outside the Brtish Isles may be refused if, and only if ~ {a) it was
obtained by one spowuse — (1) withort such steps having been taken for giving
notice of the proceedings to the other spouse as, Kaving regard o thé nature
of the proceedings and all the cirewmstances, should reasonably have been
taken .7

The wife had not tried to rely on this as she had been given proper notice
of the proceedings. However, s 8(2) went on to state:

... or [ii) withowt the other spouse having been grren (far any reason other
than lack of novice) sech opportunity to take part in the proceedings as,
having regard to the matters aforesaid, he should reasonably have been given
On the facts it had been clear that the wife had been unableto avened the
proceedings, and had therefore been denied the oppottunity te take part.
For these purposes, “opportunity” to talie parr meant Both an
adequate opportunity to be heard by the court. This had not happened,

‘and the court refused to recognise the Canadian divorce. The equivalent -

provision in the FLA s 51{3) is in the same terms, and cases ke D+ D
and Durbur-Johnson show how the courts have been ready to reject
apphcations if wives have been excluded from the divorce process. Yet in
K v K the court declined to exercise its discretion — despite the fact that
the wife had received neither notice nor the opportunity to “participate”.

In conclumion, cases like K v K and Ef Fadl v El Fadf representa chear
move in favour of putting considerations like *comity” shead of concerns
about process and fairness — and in circumstances that, until recently,
would have provided ample grounds for rejecting a meognition petition.
This begs the question, of course, how ranficadon of Protocol 7, article 5
by the UK {expected next year) will affect the posidon. Will it require our
courts to be more circumspect in similar cases in the futore?
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Recognition: Divorces in Other EC Member States

The recognition provisions in the FLA Part Il do not apply to cases
involving divorces in ather EC Member States — specifically those cases
where recogmition is dezlt with by a different scheme, namely in EC Reg
1347/2000 {on recognition and enforcement of judgments in matrimo-
pia) matters or BC Reg 2201/2203: matrimonial matters and pazenral
responsibility).”

Eroadly, this requires that a judpment in a Member State is o be
recogmised in other Member States without any particular special proce-
dure being required. In general, the grounds on which recognition may
be refused are extremely hmited. They melude, for example, situations m
which recognition would be manifestly contrary to the public policy of
the Member State in which recognition is sought. However, what is inter-
esting for present purposes is such case-law as there has been on this
makes it clear that one of the grounds where this is possible includes
cases where a party to the proceedings has not had a fair wal for the
purposes of ECHR art 6 — a point illustrated by Maromier v Larmer .
[~003] 3 All ER 848; [2003] QB 520, CA™

Arguably, if public policy is available as a ground for refusing recog-
nition in cases operating between EC Member States then, by extension,
it ought to be available to enable a UK court to decline recognition where
it is clear that one party to the proceedings has been excloded from *
particpation. This, it is suggested, would alse be consistent with prs—K v
E cases ke Joyee and Durbur-fubnuson.

The Route to Recognition: Potential Difficulties

On the face of it, unilateral divorce offers a straightforward and easy
option for a party to a UK-based marriage to cxit that marriage. This
may be so where unilateral divorce, for example ntilising a talag divaree,
is readily available and the procedural requirements govermng 1ts use in
the particulac jurisdiction are clear and readily satisfied. This also
supposes that the talag, wherever it is pronounced, offers a straightfor-
ward, effective means of ending the marriage bond. That is by no means
always the case, however. Custom and practice may vary greatly — and
there may be difficult issues of timing, for example determining at what
point, precisely, a triple talag or “staged™ talaq is completed, and post-
pronouncement formalities, reconciliation, etc, are completed.™ This may
require a painstaking exercise on the part of the UK cowrt that is being
asked to recopmise the divorce, with hearings requring the npur of
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specialists to assist the court. Furthermore, there may be a legislative
overlay that imposes mandatory requirements before the process is
completed, and in some jurisdictions court oversight may b required.
What may leok like essentially adwsinistrative requirements, such as
recording and publication, may in fact require a greater degree of State
involvement, aspects of which car present barriers to recopnition i they
are not carefully complied with — as seen, for example, with fulfilment of
Japan’s kyogi rikon — illustrated by the leading case of H v H (Thé ~
Ouneen’s Proctor Intervening) (Validity of Japanese Divorce) [2006]
EWHC 2289 (Fam). _

One of the main difficulties associaved with recognition hearngs, and
illustrated by the K v K case and Ef Fadf v Ef Fadl, is that it may often
be unclear whether a failure to comply with post-pronouncement regis-
. tration requirements will affect the validity of the drvorce: Fhe problem-
15 mote than just academic, especially if the failure then impacts on other
aspects of the process that prompt the court to question the overall fair-
ness of the divorce — aspects such as the requirement in the FLA for
parties to a divotce to bave been given metice of the proceedings..
Furthermore, if in the jurisdiction in question it is clear that mandatory
requirements have mo? been complied with, this may impact on the
validity of the divorce, the validity of the husband’s remarriage {if he
remarries), and, of course, the divorced wife’s ability to remarcy. It may
also have implications for the divorced wife in the YRS for example i
mforning welfare agencies of hee marital swatns. In Pakistan, for
example, 4 marriage is supposed to be registered in accordance withr
requircments laid down by the MFLO. This 15 helpful in a number of
ways, for example where, following a talag divorce, e hoshamd has
then. remarried. The fact of registration may be relevant in resolving
nncertainties that divorced spouses and their advisers may have aboutthe
parties’ matital status in the aftcomath of 2 talag divosce, and wounld
ordinarily help to resolve doubts about the Iegal effectiveness of a divorce
in a partreular case. The problem, however, 1s that despite the sanctions
imposed for non-registration, a mattiage 1s not necessarily invalid #f it
has not been registered. The position is simalar to that relating to require-
ments on the entry mio polygamous marnage, already discussed. It
would appear that, unti] the 1970s, a failure to register invalidated the
divorce. After that, and following the enactment of Pakistan’s Zina
Ordinance {which provided for severe punishment for repudiated wives
who, thinking they were divorced, but were not, could be accused of a
range of charges and, not least, zina, i.e. extra-marital sex and adultery)
the requirements were relaxed at the behest of the courts. The position
since then has improved to the extent that the position of divorced wives
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in Pakistan is less precarious (and dangerous), helped by the courts’
approach to the subject, regarding non-registranion as no lenger fatal to
the divorce.® The position for women who may want to contest the
validity of the divorce, for example in UK recognitiom proceedings,
zysisted by non-registration, is #ot helped by this development, of eourse.
The regulanion of divorce law in Pakistan, including the position since the
Zina Ordinance, and more penerally the way that the Guran and Sunna,
as the foundations of the Sharia, have shaped modern divorce law
{inclodmg its more “contested” aspects) is discussed by Javaid Rehman
in his intriguing and insightful commentary on the subject.”

Variations on Unilateral Divorce and the Talag

Tn respect of the variant of the talaq that enables a wife to divorce her
husband, i.e. the khu! {or khoola or khulal, it is widely assumed that the
process requires court proceedings, and jedicial oversight, before it can
he effective. Indeed, at the nme the FLA was debated and passed, it was
agsumed that this was what the khul entails. Tt led the Cpposition
spokesperson 1o say:

“*The principal objection to a talaq is that it discimipates against Women
becauge the procedure js available only ta men. If a Moslem woman wants a
divorce she must initiate judidal proccedings ...”™

This is not necessarily the case, however, ar least in. 2l cases, as our legis-
lators seemed to believe in 1786, Indeed, there are a variety of contexts
in which a court may treat the wifes diverce as effective without the
necessity of coutt proceedings, and without the husband’s consent, as is
assumed. In some jurisdictions this is possible as 3 matter of custom and
practice, and, like the talaq, practice can vary greatly. In other countries,
the khula is extensively catered for amd regulated by civil law. For
example, m Pakistan, the availahility of the khula 15 recognised m. legis-
lation, inchuding the Dissolution of Muslim Marriages Act 1937 —and is
regulated to the extent that if it is undertaken without the husband’s
consent then it may be subjected to a greater degree of judicial oversight
if it is to be effective. This depends, however, on the grounds on which
the divorce is sought. Exceptionally a wife may divorce her husband
without consent (albeit in some instances subject to a financial settle-
ment, or forfeiture of financial rights accruing during the marmriage). &
court-based divorce route is available if certain grounds can be shown,
including failure to maintam for a two year period or more; cruelty;
_unequal treatment within a polygamons union; desertion for a four year
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period or more; or entry by the husband into a polygamous union in
breach of procedural requirements. In Morocce, the position since
reforms introduced by the Mudawwana laws (from 3 Febroary 2004) 15
that conrt-based divorce is available to both parties, but divorce is also
now subject to 4 much more comprehensive statutory regine supemm-
posed on existing custom and practice. Before recognition requirements
in the UK are satisfied, the court would mevitably be faced with a
number of significant issues — and wonld need to be satisfied on a
number of procedural points.

Suffice to say that the picture in relation-to naskateral divorce is.acvery
vared one. Family law, in a lot of conntnes where the talag is practised
and sanctioned, is coming increasingly under pressure to reform — not
least because of the pressures of globalisation, and the pressuce from
women and other stakeholders in the divorce pracess loaking for grearer
“equality” and processes that respect gender equality. The pressure for
change, unsurprisingly, may well focus on the manner and form in which.
unilateral divorce is effected.

In some jurisdictions this has led toa terof cemrroversies; wirtlr voe~
ergus calls for reform being met by equally determined opposition.

Divorce by Text Message?

The issues around this mode of using this system of divorce came to a
head in the Malaysian family law system in 2003 when a.S¢aciah judge
in Selagor State pronounced that a husband’s divorce of his wife had been

properly initiated by text message (SMS, or shroremressape servicek —vhas. .

being seen as the cyberspace equivalent of serving divorce papers.
Initially, the casc was not particularly contentions as tmalateral
divorces undertaken this way had come before the Syariah courts in
Selangor many times. They had also been an increasingly common
feature of family law proceedings in other Syanah courts in Malaysia’s

thirteen Staies and three federal territories. Net all of - the- Selangor - -

divorces were upheld, however. The Syariah Chief Justice and other
justices had rejected some, of them, for example in the absence of clear
proof of the husband’s identity, or amidst doubts abowr the husbands’
intent and “sincerity” in sending their message.”

The use of the mobile phone to unilaterally divorce a wife might, in
principle, raise serious doubts about its efficacy as a way of bring a rela-
donship, albeit one founded on “contract™ or a “bond® to an end. It may
also be seen by some critics as taking the whole system of unilateral
divorce to a new “low”. But is such a variant on the talaq feofal? Phainly,
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in some jurisdictions the manner in which the talaq is pronounced is
regulated by civil law; and in jurisdictions where the manner and form of
pronouncement is regulated by mandatory procedures the divorce would
undoubtedly be ineffective,”” But how have other jurisdictions that perroit
nrilateral divorce treated such developments as telephone and text
message divorce? It has caused significant preblems in countries like
Malaysia and Singapore. Given the close bnks between Malaysia and the
UK, and the number of Malaysians working and residing in the UK,
given that the courts have pronounced that divarce by text message 15 a
valid and effective divorce, the issue is more than just academic — and 1t
is quite hikely that such a case would come to a TTK for “recognition®.

Would such a divorce be capable of recognition here? If K v K was
rightly decided, then the answer would seem to be “yes”.

The point can be explared, first, by considering the Latif case.

Text Messaging the Talag: the Latif Case

Assisted by the excellent and detailed account provided by Eric Taylor,”
the problems assogated with pronouneing the talaq by text message, and
concerns about the procedural proprety of such methods, can be seen by
considering the Latif case, decided in favour of the divordng husband in
Selangor, Malaysia. The case precipitated a crisis about the use ofthe
talaq when effected in this way in a modern, forward-thinking conntry
like Malaysia. In the era of rapid news, and dissemination of news
reports, the case inevitably gained a world-wide audience, and very
quickly. The repercussions were felt in other countries in the region, and-
then much further afield.

The facts were that Shamsuddin Latif had an ongoing dispute with his
wife, Azida Fazlina Abdul Latif. They had only been married for eighteen
months. She left the matrimonial residence to go and live with her
meother Her husband therenpon sent her a text-message requiring her to
return to their home, and, if she did not do so, divorcing her. She did not -
do so, and he regarded her from that point as *divorced”. On 24 July
2003 the Sekangor Syariah Court upheld the divorce, treating this as
sufficient to bring the marriage to an end. There the matter would have
rested, except that in the same week a government minister pointed ocut
that whilst such divorces may be acceptable under Islamic Law, and
Malaysia wanted to respect this, in some circumstances (including those
presented by this case} she pointed out that they could be contrary to the
country’s Islamic Family Law Act” —indeed a husband whe purported to-
carry out a divorce in such a inconsiderate way could be fined or even

ba




ARTICLES '

myprisoned. Reports of the case in the media started to trouble Islamic
traditionalists as well as legal academics, primarily becanse such a unilat-
eral divorce, carried out in that way, cut out the role of the kadi {an
Islamic lawyer or official). This was the main objection, although some
of these commentators did also concede that the manner and form of the
divorce, when carned out this way, showed disrespect te the wife, and
did not meet the expectations of Syariah law. After the country’s
Womens and Family Development Minister, Shahrizat Abdul Jalil®
described the use of SMS messaging as “dishonourable”, women's groups
in Malaysia tock up the issue. The Prime Mandstes, Mahathir Mohamad,
then described the diverce as “contrary to Malay cubture and against the
spirit of S¥ariah Law”, and the Malaysian Cabinet announced plans to
review the divorce laws, and divorce by this method. All of Malaysia’s
State povernments supported this midative; and also amncunced thar . -
other cases like this n the future they would look to the courts to impose
mandatory jail sentences on such hushands..

In the event, public interest in the issus sobsided, the poverninent
decided to put the reform process on hold while keepmgthe resteameder-
review, and legislation did not follow. Most family law jurisis in
Malaysia consider that divorce by talag is sull available in Malaysia,
unquestionably. Furthermore, and in the absence of clear and anthorita-
tive court rulings to the contrary, divosce can still be undertaken by SMS
message. However, it will generally he necessary for the hushand to
attend court to “verify™ his actions.

The author of this article was lecturing in Maldysia that summer, as
previous years, and, after being told of the case by friends at the
University of Malaya, followed these developments in. the media. Taylor’s
account is a very full one, although it might, perhaps, be added that the
reason why the government did not introduce new regulatory legistation -
was almost certainly down to the sizeable backlash by traditionalists

"against the government’s plans for reform.™ Nevertheless, as in other
centres of the Mushm faith, the talag as a form of unilateral divorce
{despite continuing to be widely used) became a significant talking point,
and has undoubredly started to come under much closer govemmental
scritiny. Among other things, the expectatios.is that-bushands.should be, .
making greater use of mediation as a prelude to indtiating their divoree,
as well s in the phase after the initial pronouncement.”

Divorce by SMS in Other Countries?
Tt is interesting that somilar concerns abour unifateral divorce by text
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message have been expressed in other large junsdictdons where there are
big Muslim populations, such as Tndia.** A recent BBC report concerned
a women’s campaign in India in response to cases where Mushm men
have reportedly divorced their wives “in minutes”, using mabile phone
text messages, and, as in Malaysia, have had thase divorces upheld. The
seport highlights differences between practice between India, Pakistan,
Bangladesh, Indonesia, and Malaysia. Tt also provides an informanve
case study about the experience of a woman, Rehana, with four children
who had been thrown out the house by her husband Akram after a 20-

year marriage, who then took a new wife. She was not sure if she had

been divorced following her forcible removal, but was careful not to
answer the phone whenever it rang — particular if she could see that the
call was coming from his phone. The report indicates that a majority of
the clergy in. India (the ulema) appear to support the continuation of the
practice, and believe that it is legal and binding when carried out prop-
erly in line with the Sharia code as it 15 observed in India.

Tt would appear from the BBC's coverage that a majonity of the All
India Mushm Personal Law Board now thinks that the practice is a
“gin”: but it would only try to “discourage it”, as it did not have the
power to impose a bat

Tn the rest of this article it is proposed to focus atention on the finan-
cizl and “welfare” aspects of uwnilateral divorce. Specificalg.
consideration is given to Pact I of the Matrimonial and Family
Proceedings Act 1984 (the “MFPA”) and then, briefly, the position in.
relation to State benefits.

Financial Provision and MFPA 1984

As already noted in the preceding discussion, the issue of overseas
divorce and recognition m the UK often runs hand-in-hand with finan-
cial support. In many cases, in the process of obtaining the overseas
divorce the spouse obtaining it will not have made (indeed will not have
been expected to make) financial provision for his wife and dependants. -
Furthermore, the UK court, when dealing with recognition, will also mot
have dealt with the matter. It might have been expected that the court, at
that stage, would ook to the applicant for recognition to have made such .
provision by the time a petition for recognition is received — o, failing
that, to have made recognition conditional on such support.
Unfortunately, though, this is not the case. The FLA Part II contains no
explicit provisions authorising or regudring the court to do this, even if in
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practice advisers may offer to make provision [as seen in cases like K #
K; and Abbass).

In the Abbassi case, discussed previously, counsel for the applicant for
recogmition accepted that if the application for recognition failed he would
concede liabiliy to make financial provision under the Matrimonial
Causes Act 1973 In the alternative, it was accepted that he had financial
responsibility under the MFFA Part I if it succeeded. Assisted by those
concessions, the court made an order requiring the hnsband to comply
with earlicr directions in the ancillary relief proceedings. He was also
required to file and serve all the documentation required by his Form E:
and file and serve apswers o the cutstanding questionnaire. This was all
required within a tight dmetable to which a penal notice was appended.
This was, of course, an unusual case. What was not 0 unusual, however,
was that the husband’s announcement that he was already divorced came
just in time to block the wife's attempt to secure a decree absohite (having
already obtained a decree nisi). As Thorpe L] pointed gut in the Court of

Appeal, the fact thar if the hushand was correct it would mean that the |

wife had been cohabiting in a non-mantal relationship made +the. ease
particulatly problematic. All the allegations about impropriety in that case,

and the allegedly bopus, false, and improperly procured evidence, and the,

concerns about procedural irregularities and non-compliance wath proce-
dures in the other jurisdiction, did not prevent the experrs concluding thar
the divorce would have beet accepted as valid. As he put it:

“In very broad summary, the cxpents all noted irregnlarity and inconsistency
in the documentaticn but were generally of the view that the assereed walak
divorce would be recognised as valid in Paldstan”

Perhaps not surpnsingly i the circumstances, the husband counsel
accepted the court's order to trapsfer the case for determination o the
other jurisdiction’s courts enthusiastically (the trial judge described ir as
“adventitions”); and the wife’s advisers opposed the transfer. For the
purposes of financial provision, however, the arrangements were clearly
acceptable — and removed much of the usual uncertainty that peprades
recognition proceedings. The question, however, is whether the courts
are ahle to withhold recognition if such concessions are not made as a
matter of course. It would appear that, under the scheme as it currently
stands, this is not something that is a requirement.

Public Policy & Financial Provision. As the courts do not, as 2 matter
of course, nse their powers to withhald recognition on “publie policy™
grounds in order to ensure that financial provision is made I every case,
the spouse who has been divarced in an overseas divorce may need to go
on to wilise the procedures in further proceedings, following recognition,
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using the MFPA 1984, Part 111, The 1984 Act was nfroduced to meet a
need for such provision, as the Law Commission report Financial Relief
after Foreign Divorce (1982, Law Com 117} explained. The key recom-
mendation was that English courts should he given power to entertain
applications for financial provision and property adjustment orders
potwithstanding the existence of the poor foreign divorce, and one that
has been recognised by our courts (para 22},
"What follows is a discission of the key requirements involved.

Applications: “Leave” and Interim Maintenance

MTFPA applications are by no means easy, or trouble-free. An applicant
has it all to do, and applications can fail on a number of counts. Even if -
the court has jurisdiction {which it may not), and éven after leave has
been granted, there are a number of potential grounds on which an appli-
cation can still fail.

The lead provision is s 12, This provides that where a marriage has
been dissolved or annulled, or the parties have been legally separated, by
means of “judicial or other procesdings”™ in an overseas country, and the
divorce, anomlment or legal separation is enmitled to be recognised as
valid in England and Wales, either party to the marnage may apply to the
court for an erder for fimancial relief. This requires thewcourt's-leave
however, and, this may not be granted unless the court “considers that
there is substantial ground for the making of an apphcation for such an. .
order”. Leave may be granted subject to such conditions.

In general terms it has been’ said that ap application is a “two-stage <
process”, with a threshold test, namely “whether in all the circumstances
of the case it would be appropriate for an order to be made at all”; and
then satisfying particular matters calling for specific consideration
{discussed below: The s 16 Hurdles). The purpose of this is to “block
unmeritoricus applications under the Act and avoid abuse of its under-
lying purpose™.” The purpose of the Act is limited, namely to “remit
hardships which have been experienced in the past in the presence of
failure in a foreign jurisdiction to afford appropnate relief™." _

An important feature of the scheme is that leave cam be given even
though an order for maiqtenancn'payments or property transfer has been
made by a court in another country. The significance of this, of course, is
that an existing provision, perhaps when made at the time of the diverce,
is inadequate. Another important factor is that the party needing the
financial support may have difficulties enforcing her rights. It is one thing
to get @ maintenance order, but ap entirely different thing getting it paid.
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In Lawnagni v Lamagni [1995] 2 FLR 452 an applicant’s husband had
obtained a divoree in Belginm. The wife later petitioned for divorce in the
TIK, and was successful. However, the Belgian divorce and arrangements
took precedence and this prevented her obtaining ancillary relief here.

Injiially, her application for relicf under the MFPA failed, particularly
as 4 result of the delays there had been, delays caused in part by the diffi-
calties the applicant had experienced in trying to get enforcement.
However, her appeal was successful. The reasons for the delays, said the
court, should be considered when the application was considered = but
they should not have caused the grant ef leavere be refased. -

Interim Maintenance
If it appears to the conrt that the appleanrt er-any child of the-fanmby v

in “immediate need of finangal assistance”, the court can make an
ioterim aorder for maintenanoe_, This is an order requinng.the other parry
to the marriage to make periodical payments to the applicant or child at

any time after the grant of leave upsterthe date of- determinasion. of. the: -

application, as the court thinks reasonable.

The MFPA and Jurisdiction

Jurisdictional requirements are not particularly onerous for applicants.
Specifically, the court has jurisdiction to entertain an.application i any
of the following jurisdictional requirements age satisfied: {a) gither of the
parties to the marriage was dowmiciled in England and Wales.on-vhe daie

of the application for leave, or was so dowticiled on the date on which the -

divarce, apnulment or Icgal separation obtained in the overseas country,
took effect in that country; or () either of the parties to the marriage was
babitually resident in England and Wales thronghout the period of one
year ending with the date of the application for leave, or was so resident

throughout the period of one year ending with the date on whick.the. .-

divorce, annulment or legal separation obtained in the overseas country
took effect in that country; or {c) either or both of the parties to the
marriage had at the date of the application for leave a beneficial interest
i1 possession i a dwelling-hbowse in England aor Wales which was at some
time during the marriage a matrimonial home of the parties to the
marmiage.

What are more demanding, however, are the hurdles in s 16 that must
be satisfied by applicants. Some of these can, in practice, prove to be
much more problematic.
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The s 16 Hurdles

Before it can make an order for financial relief the court 15 obliged to
consider whether in all the circumstances of the case it is “approprate®
for such an erder to be made by a court. If the court i3 rot satishied aboutr
this it must dismiss the application. :

The court must, in particular, have regard to:

fa) the conmection which the parties to the marriage have with
England and Wales;

{b}  the connection which those parties have with the country in which

: the marriage was dissolved;

{c}  the commection which those pames have with any other country
outside England and Wales;

(d}  any financial benefit which the applicant or a child of the family
has received, or is likely to receive, in consequence of the divorce,
by virtue of any agreement or the operation of the law of a country
outside England and Wales;

{e}  in a case where an oxder has been made by a courr in another
country that requires the other party to the marriage to make any
payment or transfer any property for the benefit of the applicant
or a child of the family, the financial relief given by the order “and
the extent to which the order has been complied with or is likely
to' be complied with™;

(fy  amy right which the applicant has, or has had to apply for
financial relief from the other party to the martage under the law
of another country and if thé applicant has vmitted to exercise that
right the reason for that omission;

(g)  the availability in England and Wales of any property in respect of
which an order in favour of the applicant could be made;

{h)  the cxtent to which any order is Likely to be enforceable;

(i) the length of time that has elapsed since the date of the divorce,
Bt '

Overseas Provision and Orders

In general, the courts regard the scope of the scheme as quite narrow, as

shown by cases where applications have been rejected when provision

has already been made by an overseas court —and particularly where this
has been done as part of a comprehensive settlement negotiated by the
parties’ lawyers and generally complied with by the parties. The fact that

the parties’ circumstances have subssquently changed, for example afver
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a resumpiion of cohabitation, but without further arrangements being
agreed, or made by the courts, is not something that the courts can deal
with under the MFPA scheme .

On the other band, if atrangements made by the foreign court do not
amount to a “clean break”, and the provision made is not sufficient and
does not reflect the contributdon a party has made, for example in
bringing wp children, even after 2 relatively short marriage, then an appli-
cation can be entertaimed under the scheme. In M v L (Financigl Relief
After Overseas Divorce} [2003] 2 FLR 425; [2003] Fam Law 363 the
parties had married in England, and lived throaghout-the mearrrage: o
England between 1966 and 1970, but were divorced in South Africa after
a fouryear marriage. The South African court had made provision,
including maintepance payments and rent-free provision of the husband’s
flat {facilitated by a lease that lasted until the younger of the two children
was aged 22). Assistance for the children continued until afrer they
reached 18, but the former wife felt thar it was appropriate to seek
further support, parbcularly as she approached retirement, and having
wndertaken much of the childeare since the divorce, and Bad' not
exploited her raming capacity to the extent she could bave done. In these
circumstances, and especially as the financial support in South Afrca vty
not a “clean break®, the court accepted that an application under the
MFPA was appropnate. The Matrimonial. Canses Act. 1973 § 25,.and
principles, applied, despite a short marriage and the length of time since
the divorce. Taking into account the work done in bringing up the chil-
dren, and the requitements of faimess, it was nght to order the sale of
the flat, with payment of a lump sum for repaics and madernisarion; and.
to require payment of a pension of £1,000 per month (with a forther
capitalisation om “Duxbury® lines to produce a lump sum of £150,000
making up for a shortfall i her old age pension as a result of her
employment).

Financial Provision and Property Adjustment

On an application, the court has a wide range of powers: Breadly, 4hese.
equate to the orders thet can be made under the Matnmenial Causes Act

1973, Part IT when a divorce, decree of nullity, or judicial separation is

granted, including: :

fimancial provision orders;
. property adjustment orders;
. pension sharing orders.
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If the court makes a secured periodical payments order, ap order for
the payment of a lump sum, or a property adjustment order then it can
also make orders for the sale of property under Part Il of the 1373 Act.
In exercising its powers the court must have regard to “all the circum-
stances of the case”: but first consideration must be given to the welfare
of any child of the family under the age of 18, and the other considera-
tions in 5 18,

Avoidance of Transactions to Defeat Applications

As might be expected, the scheme gives the court considerable powers far
dealing with transactions intended to defeat applications for financial
relief. Tndeed, the powers are available from the point thar leave is
granted, and are directed at anything preventing financial relief from
. being granted or reducing the amount of relief which might be granted
{or frusteating or impeding enforcement of orders). I it is satisfied that
the other party to the marfiage is “about to make any disposttion or to
transfer out of the jurisdiction or otherwise deal with any property™ with

------

the intention of defeating the claim for financial relief theseourt cane-
“make such order as it thinks fit for restraining the other party from so

deing or otherwise for protecting the claim™ (s 23).
Applications may also be made by a party to a marmage to prevent
transactions intended to defeat prospective applications (s 24)

The Grant of Leave in Recognition Proceedings b

The UK court, when it grants recogmition, can if it wishes expedite an
application under the MFPA by granting leave in the recognition
procecdings. This occurred, for example, in Eroght v Eroghe [1924] 2
FCR 525 when Thorpe ] granred leave at the end of his judgment
upholding the parties’ divorce, obtaimed in Turkey. In that case a UK-
based wife of a Turkish citizen, whom she had married in Turkey, had
been divorced in Tuckey. The divorce was valid in Turkey. However,
when she later petitioned for divorce in the UK, she contended that the
divorce in Tarkey had heen a sham, and had been obtained by fraud afrer
the parties had colluded in gaining it {ic help the husband regain. privi-
lzges which he had lost as a result of the marpage). The hushand asked
the court to dismiss the petition, relying on the fact that the divorce was
effective in Turkey. The wife vrged that the Turkish decree should be
refused recognition, and also sought financial relief. In the event, the
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court (Thorpe J) rejected the wife’s arguments, and confirmed the validicy
of the Turkish divorce.

However, at the same time as granting recogmition the court granted
the wife leave to apply for financial provision under the MFPA.

The MFPA: Conclusions

The MFFPA is, without doubt, potentially problematic for the system’s
users and advisers — and not just because of the s 16, “hurdles™. The
scheme is highly discretion-laden, and even if 2n applicant satisfies eligi-
bility and jurisdictional criteria, the court can take into acconnt a wide
range of factors m order to refuse an application — nat least, of course,
being the husband’s resources and changed-domestre arrangements simee
the time of the divorce {including matters of which the applicant may
have had little knowledge, possibly over a. lengthy. period. since. the .
divoree became effective). Even if an applicant obtains an order {typically
requiring a former husband to make pertodiead paFmentsy mas by me-
means clear that such payments will be paid, or paid regularly — espe-
cially from a former spouse who has left the UK, and has few remaining. .
links with. thiz country. In this respect, the system is not unlike the prob-
lemns associated with payments of Child Support by non-resident parents.
Indeed, some practitioners regard the MFPA scheme, at least in some
areas of its operation, as an even worse performer than the Child Support
systermt. Furthermore, once a former spouse has gained recogaition in
earlier proceedmgs (which is pomarily all he is interested in, particularly
if he wants to marry again} it will not be long before he staris to have
concerns about being able to meet newer responsibilities, including duties
towards his later spouse and child dependants. In this respect the issues
are very similar indesd to those around child maintenance.

There are nsefol anti-avoidance provisions, notably in s5 23 and 24 as
discussed. However, the reality is that in many cases a husband whg has
gone abroad, gained a unilateral divorce without informing his wife
using a system that does not require such notice {or, if it does, will disre-
gard such failures}, will have rearranged his property and finances [ong
before recognition proceedings begin. For a former spouse who main-
tains his {or her} connections with the UK, and has assets in the form of
property, hank accounts, etc here, the position is more favourable, of
course. If not, though, the position of the UK-based former spouse — in
most cases 4 wife — the position is a lot more precarious. Inevitably, as
for those who are unable to be assisted by the MFPA, thiat means support
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will come, primarily, either from mtra-family sources or from the State
welfare system, or baoth. '

Divorced _Wives and Children

Advice from Faith Communities

MNeedless to sa¥, unilateral divorce systems, especially when wndertaken
“without the knowledge and participation of both spouses, and when
- appropuate welfare arrangements are not in place to assist the wives and

child dependants affected, can generate some significant adwvice needs.

Many people In this situation will turn to their spiritual, leaders, and ...

faith communites. In the UK, Islamic centres provide a lot of advice and
support through their networks, and counselling on a wide range of
aspects. They deliver practical support as well as spiritual advice.
Organisations like the East London Mosque and Muslim Centre and its
imams provide a sizeable section of the Muslim community in London

with advice on a wide range of matters, including matrimonial prob- ..

lems,” and take-up of employment.” Other centres also provide
information on the web and through web-based advice for enguirers with
concerns: for example when their husbands have divorced them, and they
face uncertainty about their status and rights to the support they should
expect. In some cases this will take the form of case stdies™provided for
readers. In one case, publicised on the website of the Dewsbury Sharia
Coungil to enable others to understand the issues in question (with the
parties anonymised, of course), an enquirer had asked for her divorce
case 1o be dealt with by the Sharia Council in Dewsbury and had been
informed that she had received her divorce through the court.
Specifically, she had received a “talag-e-baain™. However, she was not
clear what that actually meant — or whether she would get any financial
help, during her period of iddat {separation following the pronournce-
ment} from her husband. She pointed out that she and her husband had
been living separately before that {for over two years) due to the prob-
lems they were having. It had seemed at the end that a divorce was the
bhest solution for their relationship, as communication and contact had
broken down. She asked for advice, including advice on the financial
point, as her Sharia Council had not deak with this. Helpfually, the
response was that talag bain meant that she was divorced — and that as
the period following the promouncement had expired as well the marital
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relationship was completely ended.™ Einancial help from the hushand
from that point would not be die,

In another informative case study, on the same site, a wife sought
advice having expenenced a range of problems, including infidelity on
the part of the hushand, regular physical viclence, and financial problems
linked to the husband’s sale of their home {on which she had been paying
the mortgage, but had refused to continue to do, and would just pay a
share). The advice sought included 4 query as to whether she would lose
her dowry {which i any case he had sull not paid) if she initiated the
diverce. The advice confinmed that she wounld, indeed, Fote the tight to
her dower if she matiated the divorce (and would have had to repay 1t if
it had been paid). The advice she received was that she should initiate a
civil divorce along with an Islamic divorce in order to achieve a clean
separation,”

Thﬂ Developing Role of Sharia Law in the UK

Interestingly, the Archbishop of Canterbury, Dr Rowan Wilfiams, in his

speech “Civil and Religious Law in England: a Religious Perspective® an

7 February 2008 referred to the waork done by such Shana coundls. He”
made the important point that such bodies now play an important role

in helping people order and re-order their lives. Irowasin this.conteos. that.
he made s remarks about the scope far recognising “supplementary

jurisdictions”™ i some areas, especially family law. . Haowever, he also.
appeared to offer 2 warning, as well, about the potential effect of rein-

forcing 1n minonty communities “retrograde-shenments™ ands“pareerteriy
seraous consequences for the role and liberties of women®. In a key

passage he speculated about the possibilitics, in the futare, for.“plural

jurisdictions®, and the conditons under which they might be permitted.

He also said that:

*I any kind of plural jurisdiction is recogrised, it would presumably have to
be under the rabric that no “supplementany” jurisdiction could have the power
to deny access to the sights granted to other citizens or to punish its membecs
for claiming those tights. This is in cffect to mirror what a ‘minority might
themselves be requesting — that the situation showld not arise whers member-
ship of ¢oe group restricted the freedom to live also as a member of an -
overlapping group, that (i this case) citizenahip in a sccular socicty should
not tiecessitate the abandening of religious discipline, any more than religious
discipline shoeld deprive one of access tor liberties secored by the law of the
land, te the common bepefits of secular citizenship — or, beticr, to recognise
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that citizenship itsslf is a complex phenomenon not bound wp with any one
level of communal belonging but involving them afl.?

Supportive observations about the Archbishops views have been
provided by some sections of the media, and by some law academues. For
example it has been pointed out that the supplementary inrisdiction
offered by Sharia courts can be helpful to women whe are in “limping
marriages” after their husband has moved on to another woman whom
he wants to be his wife, but refuses either to acknowledge or divarce his

‘wife; such courts are “often the only answer for such women”.™

The Value (and ijmjts} of Sharia Law in the UK

Following the media frenzy over the Archbishop’s comments, the Lord
Chief Justice, Lord Phillips, joined the debate in a lecture he gave at the
East London Mosque. As well providing the Archbishop with some
support, he provided some necessary clarification about the scope (and
limits) of divorce when it 15 effected through faith communities” systems
(“Sharia Law Could Have UK Role, Says Lord Chief Justice™ in The
Guardian, 4 Tuly 200:5).

Among other things, he made it clear that it is “possible for individ-
nals voluntarily to conduct their lives in accordance with Sharia
principles without this being in conflict with the rights guaranteed by our
law™, and that: '

“It is possible in this country for those wha are entering ioto a contractual
agreement to agree that the agreement shall be govemed by a law other than
English law. Those who, in this country, are in dispute as to their respeerive
rights arc free to subject that dispute 10 the mediation of a chosen person, or
to agree that the disputc shall be resalved by a chosen arbitraror or arbitra-
tirs. There is no reason why principles of Sharia Law, or any other religious
vode should not be the basis for mediation or other forms of alternative
dispute resobotion.®

The full text of his lecture is accessible on the website of the Fast London
Mosque {via www.easdondonmosque.otg.uli? page=home).

Those remarks have, withour doubt, added to the impetus behind
moves to revisit the basic elements of the Islamic marriage contract; and
develop new inirfatives such as Shapa tobunpals.
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Marriage and Divorce: Expectadons and Risk

Marriages fail in every farth commumity. With marital breakdown come
further msks. In the case of unilateral divoice, the risk is perhaps height-
ened by the divorce process being firmly within the contral of one side o
the marriage bargain. Similarly, contrel over the timing of withdrawal of
support for the family is also in meost cases i the drvercing spouse’
control. In most cases the doty to maintincomntimaes while thermrmage-
continues — and untl the divorce is completed. Until that happens, the
expectation iz that a hushand should conbinue to support his wife and
children dudng the peood of iddat, and pending the stage at which the
divorce 15 complete and is irrevocable” Interestingly, there arc some
sources that argne that the duty to maintain may, in some ciroomstances,
continue after that.*™

There are, of course, vapations on the divorce scenario. For example,
rather than divercing his spouse (therehy bringing his obligations to
support o an end at that point) a husband may elecr to just separate
while, perhaps, maintaining financial provision. This was the position in
E! Fadl v El Fadl [2000] 1 FLR. 175 where the focus was on unilateral
divorce Jaw and practice in Lebanon. In that case the husband main-
tained financial support following separation. For most hushands in this
scenario doing this will accord with the expectations of his family,
kinship arcle, and faith community. T E¥ Fedl, hewever;: financial
suppert was eventually withdrawn. Once the wife stopped receiving
financial suppart she decided to initiate a UK petition for divarce — only
to find that she had already been divorced 16 years later. However, the
fact that she had continued to receive sormefravcak sopport afrer- the-
divorce did not prevent that divorce heing effective . Lebanon; nor did
it prevent it being recognised by our courts.

The precise status and scope of the “duty to maintain® in Shariah law
and practices is unclear as is readily apparent in recognition cases despite
nmportant scurces on the matter. This is, to some extent, analogous to the
problems associated with the Common Law duty te maistain.” bt 4s far
from clear where that dury begins or when it ends, or what, exactly, the
parties’ rights may be in terms of taking steps to secure such a fanda-
mental right in domestic partmership law. Indeed, it was a pervasive, but
{eventually} unresolved issue in the Kebos case, and one which remained
unelear by the time it reachied the European Couwrt of Human Rights (see
R (Kehae) v Seeretary of State for Welfare and Pensions [2005] UKHL
48; [2008] 2 FLR 1014} In the process, the litiganion not only high-
lighted the imprecise nature of the duty to maintain fand, reciprocally,
the right to be maintained) ar Common Law and even after the [egisla-
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tive overlay on the Common Law, it still managed to be inconclusive on
key matters such as whether our legal system recogmises a child’s right to
be maintained — quite apart from apy post-separation and post-divorce
rights that a spense may acquire. Nevertheless, the lidgation, like some
of the recognitinn cases being considered, certainly highlights the poten-
tial areas which “public policy™ has scope for encompassing. Arpuably,
as with the Keboe litigation, “public policy™ ought to be as much about
children’s mght to be mamtained as it is zbout the divorced wife’s — a
major consideration in addressing issues around the recogaition of
amilateral diverce without property or fmancal settlement.

This undoubtedly poses a challenge, as well, for modern Islamic family
law, and for the imams and their spiritual advisers who provide day-to-
day advice on such matters.

Changes and Reform: The Islamic Marriage Contract

There are discermible trends in the way some jurisdictions are
approaching the matter of martiage and divorce. In countries where
nnilateral divorce is still available, including North Africa, the Middle

East, and Pakistan, India, and South-East Asia, there {5 evidence of closer .

regulation of unilateral divorce, not least by expecting the divorcing
party to attempt reconciliation as a prelude to divorce. There are a
number of factors and catalysts involved, and not just what may be a
growing seculansation of divorce in some countnes (although it is
unclear to what extent this is evident in the countries concerned). As
traditional systems of mtrafamily and kinship support break down,
however, it is clear that one consequence is that some States and commu-
nities simply cannot mest the welfare needs of divorced spouses and
families in the post-divorce phase.”

Within the Muskm community in the UK, a number of changes have
been initiated im 2008, direcred i part at reducng some of the
undeubted risks and uncertainties associated with, some aspects of the
Islamic marrage bond, and divorce. This may be seen, for example, in
the new Islamic Marviage Contract, developed by the Muslim Institute.
As one commentator writing in The Guardian (5 Aupust 2008] argues,
this “sets aside cultural practices™ and is starting to pve women “the
rght they are due under Sharia law™. Amopg other things, the new
model, she says, deals with eventnalities if *things go awry and the
couple divorce, the woman — and it s almost always the woman — expe-
rences great difficulty securing the financial rights guaranveed to her

under sharia law”. The terms and conditions of this new contract, signed’
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at the nikkah stage of marnage, “clarify both husband and wife’s tights
and obligations in all eventualities”.

The sk of a failed marriage is no doubt just one of the worries for
brides-to-be, and family members involved in pre-marsiage amrange-
ments. As one leading commentator has said, “arranging a marriage is
understood to be 4 nisky process, with the dangers that potential spouses’
flaws may be concealed, proposals may be rejected, or daughters
mistreated”. Az she says, there is 2 dilemma in that whilst transpational
matriage serves to introduce risks for Botish budes they are still seen as
a way of gvoiding perceived dangers — for example thase that result from
“selecting a spouse raised in the West™. Her imformants supgested that
“British-horn” sponses may be more likely to “neglect religicus knowl-
edge or practices, indulge in ‘mmoral® activitics, or to exhibit a lack of
commitment to marriage and the family — in contrast to the more tradi-
tional, religicus, hardworkimg or family-onented spouse they hoped
might be obtained in Pakistan™. Elsewhere, the same commentator has
suggested that the popularity of marriage between trusted close relatives
is at least in part 4 reaction to the various risks involved in selecting sufic-
able spouses, as well as helping to strengthen conpections between kin
divided by migration {mest notably in a paper for the British Sociological-

Assogation Conference, “Risk, Trust, Gender and Transnational Cousin .

Marriage Among British Pakistanis™ (York: 22 March 2003), Her
research has, amaong other things, looked at the way marriage arrange-
ments and rituals have been adapted in ways that introduce preater
protection. for the parties.”

Like other jurisdictions, the UK is wrestling with the nesd.to give faith.
communities as much leeway as possible, and to try to meet the needs
and wishes of minorities in the area of marnage and divorce. At the same
time, though, it is trying to ensure that parties” hasic rights in the divorce
process ave protected. This is highlighting some of the tensions between
a secnlar, ¢ivil divorce system and divorce according to the customs and
praciices of religious minorites.

In the remaining part of this article, consideration is given to financial
aspects of “welfare” in the post-divarce phase.

State Welfare: Facilitating Unilateral
Diverce Without Provision?

The difficulties that divorced wives and family dependants face in
securing financial provision, a problem aggravated By the disjunction of
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the recopnition and post-recognition processes and difficulties in securing
provision from MEPA proceedings, means that in practice they will have
no option but to seek support from other sources, inchrding fammly
members if any are ready and wilbng to assist. Otherwise, the State
welfare system provides the fallback. '

In providing support, the welfare system is, of course, actually helping
the unilateral divoree system to work. Indeed, it might be.argued that
without the State welfare system the undlateral divorce system simply
would not funetion, and it would not be long before the legislature
would be obliged to review the way the system works; and it would
almost certamly have to mtroduce changes to the FLA system that would
have the effect of stopping courts recognising overseas divorces where
adequate financial provision has mot been made. It would alse-need to
legislate fo ensure that the financial aspecr of post-divorce support js
dealt with at the same time a5 the merits of recognition are being dealt
with — as in other jurisdictions. It would almost certainly be necessary,
100, 10 Fequire colrts to staxt addressing a wider range of “public’policy™
requirements before making recognition declarations.

It is in this context, and in. relation to post-divorce support,that the-
door opens to discourses on a much wider raft of “welfare” issues
avcund unilateral divorce, bringing in complex matters at the interface of,
family, welfare, and migration policy — primarily because of the highly
restrictive status barriers that the immigration system has construcrad, .
and which have a significant capacity for impacting severely on some
very vulnerable claimants. The reality that policy-makers need to-searrs~
addressing is that some parties can and do suffer extreme hardship, and
a range of welfare crses, including financial insecurity, lack of housing,
and other needs, after a divorce. The catalyst for this, invariably, is that
the main breadwinner, and spouse initiating the unilatera] divorce, has
failed to make adequate provision far supporting his family members.
This is hardship which, in practice, the welfare system then has to relieve,
particularly in those cases where other family members are not on hand
to offer support; or themselves lack the ability to provide that support.
This can be traced hack in many cases to the lack of formal requirements
in many qurisdictions te cater for such suppart. There may be good
reasons why this is so, and why those systems have evolved the way they
have done. Typically, most of them may well look to other institutions to
provide the necessary post-divorce support — the family, remarriage, and
inter-family support networks rather than the State.
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Recognition in France; Equality and Public Policy

"Unlike the UK, similar factors to those that bave informed changes our

welfare system have, i fact, elicived very different policy responses in
other countries like France. Increased -applieasions from husbands
seeking “recognition” for their unilateral divorces was one of the factors
that prompted the French courts, and in particular the Cour de Cassation
from 2004 onwards, to stop readily recogmishtg unttateral divorces
obtained in jurisdictions like Algeria: a furisdiction where, until recently,
a wife conld expect no financial support whatsoever — leaving a wife who
remained resident in France to look to the French welfare system for
support. Mot surprisingly, perhaps, France’s courts started to draw the
line, and treat this as one of the “inequality™ factors that ought to be
brought within the public policy grounds for. refusing recogmition..
However, it was not the only consideration that prompted French courts
to reconsider the recognition process, as discussed by Gilles Cuniberti.™

Unforiunately, the problem whereby the jurisdiction where the unilat-
eral divorce takes place has failed to require a dizorang pasty to make -
provision is then compounded in the UK at a secondary level when the
recognition system is engaged. Specifically, this does not provide a “long
stop” by preventing the divorced wife’s and children’s potential destiru-
tion after a divorce (at least in those cases where the divorcing party has
the resources that conld reasonably be expected to Be rediitrifuted” to
avoid this). As referred to earlier, this problem is made worse by the
court’s apparent inability {or reluctance) to invokeexpectations of 2 *fair
trial” as a pre-requisite to recognition in the way the jurisdiction in rela-
tion to intra-EU divorces may be required to respect such requirements.
Until ECHR, Protocol 7, art 5 35 up and munniig i the UK, and deployed
in this jurisdiction to address such “inequality™ issues, the courts fack the
ahility to utilise that as a basis for refusing recognition.

Accessing State Benefits

As in many cases financial support for divorced spouses will end when
they arc divorced (if mot before that, and when the relationship has
broken down), those sponses will, inevitably, have o look to the State
welfare system for support. In some cases, for example where the
husband elects to marry a new partner to ferm a polygamous uniomn, the
expectation is that he will continue to support his other wife {or wives).
In other cases, though, he may not — something that is generally not
consistent with Sharia law, or the expectations that his faith community
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will have of him. This is also reflected in the regnlatory requirements in
the legislation. of countrics where umilateral divarce is available. In
Pakistan, for example, the Muslim Family Law Ordinance Order provi-
sions are aimed at vetting the feasibility of entering into a further
marriage, particulatly if the hushand cannot suppart his existing family.
The requirement that an existing wife be told of the proposal was aimed
at providing her with the oppartunity of making representations on the
subject when the local wnion council adjudicates on the proposal.
Although, m practice, the MFLO may not provide an effective deterrent
to remarriage when 4 new marriage may not be viable, it.nevertheless
“signals the Statc’s interest 1n the process, and expectations.

When a hushand in. a UK-based marrage leaves s spouse and chil-
dren, he may simply take the view that he is no longer obliged to support
fer fand them). A hushand contempladng leaving his famtly; or with- -
drawing support from thern, is no doubt going to be less concerned, and
less likely to hesitate perhaps, if he knows the 5State welfare system is
going to “provide”. In the UK, the system, if it chooses to pursue a
husband who has transferred responsibilities to support tothe Gommu-= ..
nity, has the powsr to seek reimbursement for the costs that the
community incurs when this happens. The fact that the hushand may pot
feel obliged to provide support is not, in law, a defence in such recoup-
ment praccedings.

This was the position, for example, in D¥i v Naifond! Assistince
Board [1967] 1 All ER 750. In that case the husband, who was already
marged, married again and brought his wife and children o the FK. He
then left her and their four children. She was then obliged to claim bene-
fits. When the welfare agency sought to recover some of thie costs
involved he refused to pay, argning that the word “wife” coald not apply
t0o 4 wife in 2 polygamous union. His counsel argued that such massiages
were not recognised in the UK on the grounds of “public policy™.

The issue in the court focused on the provision in the National
Assistance Act 1948 5 43 (now in the Social Security Admanistration Act
1992 s5 106 and 107} which states that:

“YWhere assistance is given or applied for by reference to the requirements of
any person (in this section referred to as a person asssted), the board or the
local authority concerned may make complaint to the ourt against any other
person who for the purposes of this dct is liable to maintain the person
assisted.®

The provision. read: “For the purposes of this Act — {a) a man shall be
liable to maintain his wifc and his childeea...”
Tt was argned that the word “wife™ could not apply ta a polvgamously
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married wife. Similarly, in respect of his alleged failure to support his
four children, if there was no valid marriage then the children of that
union were not fegitimate children. Accordmgly they could not be “chil-
dren™ within the meaning of the Act; and the father should not,
therefore, have to reimburse the agency. The Court of Appeal rejected
this, and upheld the agency’s claim. Lord Justice Salmon observed that
the matriage was, indeed, polygamous in the eyes of UK law as the appel-
lant had another wife who was still alive. Having brought one of those
wives and four children to the UK, he “abandoned” them, and for two
years they had to be supported by the benefits.systern. The quesnon was
whether the system could lock to him. for reimbursement? The court beld
unanimously that it could, his lordship commenting that:

“It would perhaps be as remarkable as it would be unforrunate if 2 man
coming from a countsy where he is lawfully margied to a woman and is
lawfully the father of her children meay bring them here and leave them desti-
tute with imnpuniry, so that wwhen the National Assistance Board is obliged to
corne to their assistance, he can avoid all responsibility and therchy throw the
whoie burden of maintaining his wife and children npon the public. When =

- question arises of recognising a forcign marriage or of construing the word
“wife’ in a statue, everything depends upon the purpose for which the
marriage is to be recognised and upon the objects of the statnte. T ask myself
first of alk: is there any good reason why the appellant’s wile and: ehildven.
should not be recognised as his wife and children for the purpose of the
Mational Assistance Act, 19482 I can find no such reason, aod every reason
in commaot sense and justice why they should be so recognised.”™

New Challenges
for the Welfare System

The Diér case was Important for a number of reasons, and not just in that

it reinforced the UK’ “duty to maintain”, reminding individweals of theis-

responsibilities 1o their families and to the community. Tt was also a
significant landmark for an altogether different reason. Namely, that the
State welfare system had started, by the late 1960s, to adapt to a wider
range of respousibilities, including responsibilities to provide a safety-net
for needy groups of the kind that featnred in the case.

‘The system was entering a new phase, in the face of major changes and
changing demographics, and migration into the UK of a2 wider range of
ethnic groups where polygamy is more prevalent. This meant it had to
dea] with increasing numbers of needy spouses and families, including
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spouses who were parties to 2 polygamous union rather than the conven-
tional momogamous model characterised by the majority of UK
households. More recently, important developments have included the
wider availability of support for polygamous nnicns, and alse specifically
targeted support to help in “crisis” situations, including cases in which
there has been withdrawal of inter-familial support, and “urgent cases™,
following a unilateral divoree that, as in Din, leaves the divorced spousc
and family dependants “destitote™. There 15 also recognition that the
system needs to adapt in relatton to key areas like support for mortzage
_and other housing costs. A& good example of this can be szen In the vse
of “capital disregards™ to facilitate take-up in situatiens of overcrowded
accommodation. For example, the courts now recognise that a hushand
with a lot of family members and children should be permatted to have
at least two houses, at least in circumstances where it is appropriate to
treat them as a single dwelling. By deing this he is permitted a capital
disregard of the value of both houses that will then enable him e claim
benefits like Income Support, Housing Benefit, and Jobseeker’s
Allowance as in Secretary of State for Work and Pensions v Miak [2003]
4 Al ER 702. The significance of this, and the judicial policy that
informs such decisions, is that the welfare system is extending supporteor
such needy claimants, and incurring a cost to the system. As the current
reforms pet vnder way, it is significant that as the systom. starts to
progressively remove support from groups like lone parent Income
Support clammants {most recently under restrictions on those whose
youngest child reaches twelve, as considered in this 1ssue), fears grow for
the vulnerability of ethnic minonty lene parent househalds who may net.
be well equipped for the labour market and who, in practice, find the
barriers to entry inte employment and retention very difficult to
suemount (something that was highlighted by reports like Moving on Up:
Ethnic Minority Women at Work (Equal Opportunities Commission,
2007: a study that examined the work experences of proups like
Pakistani and Bangladeshi women).

Some commentators, for example Prakash Shah, have observed that
the UK legal system, in a variety of areas like immigration and family
law, has not adapted as well a5 it might to such demographic changes,
and changing priorities.” In the welfare law arena this waz probably not
as valid a point as it was in the immigration law area. Nevertheless, there
were court decisions that continned to surprise most observers, mcluding
post-Din cases like Bibi v Chief Admdication Officer [1998] 1 FLR 375
in which the Court of Appea! upheld a refusal of Widowed Mothers
Allowrance in a case where the deceased had more than one wife, and one
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of them argued unsuccesstully that eligibility for WHA should extend to
all wives.

Io the context of welfare adjudication processes, a reluctance to adapr
to the needs of a more diverse community is sometimes put down o the
reluctance of individual decision-makers {and policy-makers) to adapt to
new realities, and the need for chanee. Mare realistically, however, it is
usually a problem within the system #rself. Indeed, it is not difficnlt o
find, without searching too hard, examples of strectural problefis within
the legislation itself and in the underlying policies that shape and mam-
tain, it. The point is readily illustrated by the absence.of any specific ..
provision within primary legislation of an inclusive definition of the
“family” — for example one that embraces polygamons relationships,
despite opportumities to include one {for example at the time that the
Civil Partnership Act 2004 led to extensioms o the mranmg of =
*conuple”).® Indeed, np-to-date guidance on benefits like Housing Benefit
{as at June 2008) sall explicitly disavows any, such passibility, This can
be seen in the Housing Benefit Guidance Manual [DWT, Amendment, 16
June 2008, para 1.11). It recognises the existeance of sach. & relationship
“for HB/CTB purposes™, but this is conditional on there being a marriage
ceremmony in a country which permits polygamy; and the marriage being,
hetween the claimant and more than one parmer of the opposite sex “the
relationship with each partner being that of a married couple” {para
1.41). It then adds, for gaod measure, thar-“Aiy polygamons elaton-
ship formed in this country is excluded”; and that in these circumstances
a second or subsequent partner is to be treared as 2 “non-dependars®
{HB Regulations, reg 2; and para 1.42). This has been szen by critics as
a deliberate attempt to create disincentive ot ot-thiz beast-decouragerrernt,
to enter polygamous unions — but one which is hardly very effective if the
main purpose was to contain the potenrial for.a. proliferation of. claims
when new unions are entered into. In cases where the claimant {usually
the husband but it could be other parties) is *absent from home® for 52
weeks, or the decision-maker considers that he is likely to be absent from
home for that period, the remaiming partoers will ‘be tresred-as-the -
“members of the honsehold™ for award purposes {paras 1.44 and 1.45}.
Simnilar guidance applies with other means-tested henefits.

At the same time as such structural problems subsist in the adjudica-
tion system, issues of marital -status, and particularly pelygamous
relationships, have still tested the courts from time to time. In general,
and particularly in the preECHR, era, decisions tended to support the
adjudications of decision-makers that excluded access to benefits in a
number of scenarios involving claims by those who were a party to what
the system regarded as an atypical marriage. In teoms of domestic part-
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nerships, there is no more “atypical” a domestic parmership than a
polygamous union - a problem highlighted by the Bibi case, but also in
R v Department of Health, ex parte Misrz [19%6] 1 FLE 128, decided
shortly before Bibi. In that case, a UK-based doctor died leaving wives
from polygamous unjons. The issue of eligibility for pension, including
State as well NHS pensions, arose, with the docedt’s wives putting in for
both a full State pension in each case and for his occupational pension.
Both wives had good claims. Nevertheless, the system was clearly still not
ready to accommodate such generosity; the case was resolved [eventu-
ally} by confining the award of the State pension to only one of the wives,
.-and dividing the NHS pension between them. In many respects, the issue
around access to the system’s Tesources has parallels with other arcas of
welfare “demand” following separatiom and divorce, such as access to
social housing (highlighted by cases like Holmes-Moorbouse v Richmond
ssprom Thames LBC [2008] 1 FLR 1061; {2007) The Times, November
- 19, showing how the system has to devise rules to limit access to housing
support). In terms of compatibility with Convention rights and. the
ECHR., though, it is likely that the system will face increasing demands
as it faces increasing numbers of court challenges to refusals of the kind
in Bibi. For now, though, the government is assisted by decisions of the
European Court of Human Rights that have affirmed that, in principle,
limits on bow far it can be expected to cater for the needs of all"of*a
petson’s partaers and household may be justified.

What follows is a discussion of specific areas of welfare support drat ™

merit attention, especially in the context of unilateral divorce, and stoa-
tions in which divorce {or entry inte a new marital relationship, including
polygamons union) impact on parties and generate peeds for support.
This discussion also considers the inter-play between orders for financial
provision under the MFPA 1984, Part UI (for example periodical
payments under 5 17) if these have been made following recognition; and
sypport from the comumunity in the form of State benefits, and
Community Cate and housing.

Specific Forms of Post-Separation
and Divorce Support |

Typically, it will be necessary for a wife in the UK (whether she is in a
monogamons relationship or one of the spouses in a polygamons wnion}
10 access State benefits that are available to single parents. In this respect
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the position. of a wife who is affected by # unilateral divorce is no
different to that of any other UK-based former spouse.

Income Support and HB/LHA

The key benefits available to divorced spomses, and those whe can ne
longer look to their hushands for support, include Income Suppart (15}
{utilising the “lone parent” category],™ and* Housing Benefit (HB} o1 -
Local Housing Allowance (LHA), which meet rental costs. An I3
claimant who is in the lone parent category will not only receive income
each week, she will be passported to maximum HE (fo meet rental costs);
" and to maximim Child Tax Credit if shie has children.” As a lone parent
she will also be eligible for support from her former spouse following an
assessment under the Child Support Act. 1331, asamended. by she Chald. .
Maintenance and Payments Act 2008, :

If the claimant’s former spouse [spouse if the unilateral divorce’s
formalities are still being complered) is not habitually resident an. the UK
this feature of the welfare system will not be.able. to. assist hec. In same .
instances the State welfare system “tops up” periodic payments made
under MFPA orders — for example where the amounts fall short of the
payee’s weekly “applicable amount”. In reality, though, most UK-based
former spouses do not receive any financial assistance from their former
husbands — either for themselves or for therrchifdrem: Whers; excepton-
ally, payments are being made under MFPA orders it is not unusual for
those 1o cease after a short period of payment [something that micrors: .-
the experience of child support recipients, usually after the former spouse
has met a new partner and taken ot mew resporbitittesy: A withe child
support, payers may well stop paying when they realise that all their
payments do is reduce the value of their former spouse’s means-testrd
benefits.

As far as Income Support is concemned, this will be for many of the

" wives and dependent children affected by a divorce the main source of
income, at least once the claimant is no lomger “living-together”™ with her
husband, or former husband {whatever the marital status is at that
pomt). The position on post-separation and divorce support is compli-
cated in practice by the possibility that bills are being paid, and costs that
would normally be borne out of benefits income are being met. Typically,
this will take the form of mortgage payments or utilities bill that are
being met by the husband, either directly or through another family
member, This can be problematic in a number of ways, not least in that
it will engage the complex provisions in the IS {General) Regulations,
Chapter VII; and give risc ro “income” that should fall to be taken into
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account. Broadly, the system will provide potent disincentives to family
members and others providing support, pomarily by treating such
support, unless it comes within narrowly defined exceptions, as
“income” — and by punishing those who provide such support with
“overpayments” demands, or, possibly, prosecution for welfare frand.”

As with tax credits (ronsidered below). special provision has been
made to ensure that the “applicable amount® within the IS asscssment
does not just cater for divorced wives in monogamous relationships. It
also now assists those i polygamous unions, and makes complex
arrangements for those exiting such unions. In practice, this is icreas-

ingly the type of marriage most commonly affected by umilateral

~divorces. Given that such payments are often very helpful in meeting a
wider range of needs than mainstream IS, if 4 divorce brings the award
t an end, on the basis that it 15 a “change of circumstances”, then this
will be a particulasly megative development for many lome parent
clairnants.

The rules for determining the precise applicable amount in such cases
are dealt with by special provisions.” There is also special provisien for
urgent claims to be made — something commaon in this area, and essential
for needy claimants and children.” A major difficulty, however, that can.
face a claimant already in receipt of polygamy payments is that take-up
and ehigibility depends on the status of a wife continuing, as well as other
charactemistics of a polygamous household and uwoit of clamm Bémg
present. As already noted, if that status changes it will, of course, affect
eligibility — and decision makers will expect to be advised of any changes
to avoid “overpayments” arising. The transition from the status of a wife
in a polygamons union to that of a single parent will be complicated by
a number of factors, not least that other aduls members residing in the
household may he treated as “non-dependants®, thereby reducing the
value of any award. With increased numbers of family relatives seeking
to establish a “nght to reside” in the UK on the basis of “extended famaly
member” states {under the Immigration (EEA} Repulations 2006, 51
2006/1003, reg 8), a status that requires a dependency or attachment to
the claimant’s household, this has been a potent facior affecting take-up
and eligibility. -

Housing Assistance: ISMI

In some cases where the divorcing husband has failed to make provision
for the continuation. of mortgage payments, and the house continues o
be the family home following the divorce, a wife who is at that stage
claitning Income Support will become dependent on the Income Support
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Mortgage Interest (ISMI) system. {probably assisted by the “abandon-
ment” exception that enables her to avoid having to wait for 32 weeks
from the date of the IS claim}.” This assumes, howevey, that she has, ar
that point, the might to continue residing in the family home, and has
taken over responsibility for mortgage payments. A Worse case scenario
is where she has been forced out of that accommodation {*forced out®
catering for a variety of possibilities, including domestic violence). In this
case, access to ISMI, for example to facilitate mamtenance of payments
to a lender, is assisted by the scope for claiming such support from
another location as “ahandonment” encompasses wiclance and unsea-
sonable hehaviour that forces the claimant out of her primary home, but
preserves her might to use the ISMI system to preserve the option of a
return to the home. In the overssas divorce context this may be impor-

tant, for example where the husband latergoes abroad for what smore-

than just a “temporary™ visit; and if she is able at that point to yetum to
the house.

In other scemarios, a wife who is forced out of the matnmenial accom-
modation may be able to access social howsing; sssisted dn-semme eases by
her “priority” under the homelessness scheme. The rigouss of this partic-

ular arca of the Community Care system is fllustrated by cases like., .

Hobmes-Moorhouse v Richmond-on-Thames LBC {referred o previ
ously): a case on access to social housing by parents required to leave the
former family home, but who have their childien staying with them in
accordance with a shared residence order (discussed in the Practice Note,
“Residing or ‘Staying’ with Dad? Priotity Need' and Eligibiticy for
Housing after Separation and Departure from the Family Home”, WB
15.2. ' o

Older Claimants: Pension Credit

In the case of older claimants, Pension Credit (PC) offers yet another
major source of assistance. Like IS, it is now the bedrock of State support
for the older claimant and those without any income, or who only have-
modest incomes that need topping up. Typically, it will be available to
supplement modest periodical payments made to a divorced wife under
an MFPA order — usually from abroad or out of an acconnt in a UK
bank, and made under standing order. In soime cases, MEFA orders
providing for small amounts that have barely changed since the order
was first made [often going back many years) need to be supplemented
by a benefits top-up, if only to bring the recipieat up to the minimum
level of weekly income at which she would receive maximum PC or
Income Support. For a wife who-is living within a polygamons union
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who 15 affected by her husband’s further marniage, polygamy payments
made with PC payments are not only readily accessible within the State
Pension Credit, they are respomsive to changes in circumstances that
miight dictate a need for an inerease. However, this assumes that she
continues to remain eligible at that point in terms of staths and means;
and if the petson is still within the claimant unit represented by the wives
and members of the “union® which was the subject of the original

kil H .
award.” In some cases am award may end, and a pew claim may be

needed, following a review of the claimant’s status. If the husband has
left the household in circumstances that are anything more than tempo-
rary, and if the wife becomes aware that his departure is anything more
than temporary (or if she is aware that she has been divorced), it will be
necessary to report this fact as 2 “change of circumstances™. If this 15 mot
done there 15 scope for a recoverable overpayment to arise as the couple
rates are higher than the rate at which the benefit is paid to “singles™.

In some cases a new claim, based on a position whers the claimant is
not part of a “couple” within the meaning of the phrase™ may, in fact, be
financially advantageous, as from that point the claimants resources will
not be ageregated with those of her hushand.

Tax Credits

A single working parent (or claimant without children in some cases} is
able to claim tax credits following separation or divarce, and do so as a
single claimant, if the HMRC decision-makers consider the other spouse
to have exited the household and the separation is in circumstances that
make this “permanent™.”

A claim for Warking Tax Credit will rafse the household’s jncome,
although the precise amount by which it does this will depend on the
_ means-test. In some cases claimants may already have been assisted by

income provided from a WTC claim made by a working husband —and

in households where he has more than one wife the value of the award .

will have been increased by polygamy payments. However, a change of
circumstances on the husband’s departure, or a divorcs if the wife is
aware of this), will have triggered an end to the claim — and in most cascs
the need for a new claim. An increasing number of claimants in the UK
are parents wWho are members of a polygamous marriage, and they are

now helped by the legislation. Accordingly, the Tax Credits (Polygamons -

Marriages) Regulations 2003, SI 2003/742, now make special provision
on the subject, for example requiring claims to be made with all the part-
ners, and with ‘all income and resources aggregared. Increased henefits
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are paid in a way designed to take into acconnt the needs of all the
partners.

Immigration Status:
Barriers to Support for Divorced Spouses

For some claimants, ipclnding those whoe are aot UK or EEA State
nationals, separation and divorce may be particulasly problematic if a
claim for support 1s made for benefits, tax credits, or support from socral
services {for example social housing) and is barmred out on immigration
status grounds. At that point, if decsions cannot be successfully
contested, recourse may have to be made to local anthorty sodal services
for help. However, this has also become increasingly restricted in recent
years. A significant barrier in this regard is in the Immigradon and
Asylum Act 1992 5 115, Basically, this.applies a blanket ban on eligibility
for miost forms of benefit and support if a person is “subject to immi-
gration. control”. Among other things this exrends ve-anponc whe. -

- requires leave to enter or remain 1a the UK bur does not have it

. has leave to enter or remain in the UK whith is conditionalcn not
having recourse to publc funds;

. has leave io enter or remain given as a result.of. a maintenarice
undertaking.

Exceptions are catered for by s 115(3) and regulations:

The restrictions also apply te community care services, which is
important given that benchts may notbe avadalite For example, dre
Mational Assistance Act 1948 (the NAA) may be the basis for accessing
support in exceptional circumstances, notwithstanding the application of ...
5 115. More precisely, unless the duty to support is barred out excluded
by the NAA s 21{1A), local authorities with social services functions
must make arrangements for the provision of residential accommodation
for not just the elderly and disabled but ether adults whe are ordimarity
resident in their areas and who by reason of “any other circumstances™
are in need of care and attention which is not otherwise available to
them. In general, that need must go beyond mere financial destitution,
and engage the authority’s residual duties and s 21{1) in particular {sce,
as well, Departrent of Health Circulars like LAC{93)(10} App.1, acces-
sible at the DoH website).

In practice, it 15 often the condition in 5 115 that bars out those sabject
to a condinon. at entry that they do not have recourse to public funds that
is the basis for most claimants’ exclusion, inclding women who have
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separated from their spouses who are UK or EEA patonals. Oxfordshire
County Councl v The Uneen on the Application of Sapma Khan [2004]
EWCA Civ 309, Court of Appeal offers a valuable case study. In that case
Mrs Khan was a national of Pakistan. She had leave to enter the UK to
join her hushand, and lived with him in Oxford. The relatonship broke
dowm, mainly as a resulr of violent behaviour. Afrer trying to strangle her
and attacking her with a knife she was forced to flee the matrimonial
home — but was then kidnapped, taken by her husband and his fFimily to
Bolton, and locked up in accommodation there. After escaping and
returning to Oxford she was kidnapped again and brought hack. The
‘police intervened, however, and she decanted to a women’s refuge.
However, her immigration status at that stage, mclnding the condition
‘imposed at entry, meant she was barred out of State benefits. The lacal
authority assessed her needs, as they are required o do, It omly:gave her
Jmuted support. Specifically, it determined that her needs only cxtended
to provision of safe and secure accomsmodation, a limited amount of
money, and legal advice. However, they refused any further assistance
nnder s 21 of the NAA on the basis that she was not presensing with any
significant mental or physical needs that engaged any duty to support ~

and any needs she had were not made worse by anything other than her -

lack of accommeodation and income. Later, however, 2 GP's letter indi-
cated that she was likely to suffer psychological problems as a result of

the domestic violence — and also as one of the effects of the soctal amd -

family sigma of being separated and then divorced by her husband (an
pssue that i not uncommon o unilateral divorce cases). In prectece,
though, as women’s shelters and social work studies indicate this is just
one of the major stresses such victims expérience; and ir is then =zggra-
vated by the cessation of fimancial suppori. In Khan, the anthonty
conducted a further assessment of the claimant’s needs but, once again,
determined that she did not qualify for assistance. In a letter with
“reasons” the council’s service manager said: {a) that the test of entitle-
ment to assistance under the 1948 Act was whether the claimant’s need
for care and attention was to any material extent made more acute by
circuzmstances other than the lack of accomsnodation and funds; and, {b)
that although the claimant Jacked accommeodation and funds, there was
nothing to indicate that there were any other circumstances that made
her needs more acute. .

The claimant then imitiated a judicial review of the anthority’s deci-
sion, argung that: {1} the authority had wrongly decided she was not
entitled to assistance under 5 21 of the NAA; and, {11} if she was not so
entitled, the authonity had a discredon to provide her with financial assis-
tance under 5 2 of the Local Government Act 2000, The case was cnly
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partially successful. Mr Justice Moses held that the authority had erred
m law when it concluded that domestic violence could not make an appli-
cant’s need for care and attention more acute for s 21 porposss. The
matter was essentially one of evidence and facts. He quashed the decision
refusing to accommodate her However, he also concluded that in such
cases authorities do not have power to provide financial assistance under
the 2000 Act. Section 21{14) in combination with s 115 represents an
effective bar to such support. The anthority appealed to the Court of
Appeal against the first decision and the claimant cross-appealed.

The court overtumed the judge’s ordér. The council fiad Been justified" -
m refusing support, and the restriction in s 21{1A) conld not be circum-
vented by resorring to claims under the 2000 Act. It held that claimants
hke Mrs Khan cannot be assisted by the scheme. Nor did the Human
Rights Act 1928 assist in any way; and having barred out support in the
form of direct provision of housing the court could not accept that this
could somehow be circumiented by any duty to provide financial assis-
tance. In a key passage that 1s, essentially, bad news for women in Mrs
Khan's sitnation it was observed that:

“Tt is difficult to believe that Parliament intended-to prohibit the ditect prear~e .-
sion of accommodation to persons like Mrs Khan, but not to prohibit its
indirect provision by the giving of financial asgistance for the securing of such
accommodation ... it has not [been] suggested that Parliament would hawve
had any rational basis for drawing such a distinction, and no material has
been place before the court to suggest that this is what Parliament in fact
wanted to do ¥ R '

The “Right to Reside”

A further barrier that is currently operating to prevent support is 1n the
form of the “right to reside” in the Immigration (European Economic
Area) Regulations 2006, 51 200671003, For a wife who is not a UK or
EEA national this can be a potent barner, particularly from the point she
is no longer residing with her spouse, and may have Jost her right to
reside as a “family membet™. Thas is highlighted' By the leading éase of
Harrow London Borough Couneid v Ibrabim [2008] 2 CMLR 841, CA
{21 April 2008),” as discussed in the report in this issue. Although that
case is currently before the ECJ, following the referral from the Court of
Appeal, it is already evident that for a claimant who does not meet the
requirements for a “retained” right to reside, for example following a
unilateral divorce, before the conditions in reg 10 are satisfied; the onfy
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recourse left is to seek to establish a derived mght to reside based on
factors such as a child’s attendance at a U school.

“What is particularly problematic is the provision in reg 10 as it assists
sponses who have ceased to be a family member following divorce. It
facilitates retention in some cases, but only if the condirions it sets pur
can be met. Specifically if:

%2} he or she ceaved to be g family member of a qualified person on the termi-
nation of the mdarriage or civil partnerskip of the gualified person;
{b) he or she was residing in the UK in accordance with the regulations at the
date of the termination; and either —

{i} prior to the initation of the proceedings for the tepmination of the
matrage (or civil partnership) the marriage or partnership had lasted
for @t least three years and the pardes had resided i the UK for af
least one year during is duration;

(i1} the former spowse or civil partner of the qualified person has custody
of a chid of the gualified person;

{iii)the former spouse or «ivil partoer of the qualified person has the rght
of aceess to a child of the qualified person wnder the age of 18 and a ...
court has ordered that such access must take place in the UK; or

'
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{ivhthe continued sfight of residence in the UK of the person is “warcamsd
by particnlarly difficult circumstances, such as he or another farily
member having been a wietém of domestic wolemee while the marriage
ar citdl partwership was subsisting’.

Needless to say, not all women will be able to meet these conditfons. Thar -
being so, a derived right to reside along the lines contended for in
Ibrabim may be the only alternative routs to fmaintaining the right te..
reside. Howrever, it is far from. clear that this is.a viahle option, particu-
larly for a laimant who is not “self-sufficient™; and, as considered in this
article, that is precisely where a unilateral divorce without financial
provision may leave women and their dependants.

Conclusions

From the preceding discussion, it will be clear that the nse of unilateral
divorce has the capability of becoming ep important feature of our
divorce system, at least for a small but significant group that satisfies
current “recognition” requirements. As the courts in K v K and Ef Fad!
v Bl Fadl explained in their judgments, there are powerful reasons why
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such dworces can and should qualify for recogmtion, not least out of
respect for comity and in order to cater for the changing expectations and
needs of the UK's increasingly diverse communities.

Mevertheless, it is nndeniable thar this can, in some cases, and in less
meritorious cases than K v K, give nse to Injustice - and in a variety of
ways. Furthermore, the establishment of what appears now to be a two-

-track route to divorce poses some significant challenge to other
stakeholders, mcluding the State welfare system and those who pay for
it. It also raises complex issues for some of the UK’s faith organisations
that are taking on an increasingly important rofe i faciligwing divorce;
and catering for the nesds of those affected. This is an aspect of the
subject that has been giving mse to some important debates and
discourses, not least om the subject of the widening role of bodies like
Sharia couneils.™

If, as is expected, the government finally ratifies Provocol 7 of the
FCHR next year, and this includes Arficle 5 and its requirements on
“equality” between spouses in matters of divorce, it will undeubtedly
necessitate closer consideration of = range of difficult issues by the courts.

I am grateful to Ihsane Elidirissi Efhassani, Avocat an Barrean de
Marrakech, and Usman Mebmood of the Labhore Bar, for their belpful
points and insights; and Dilowar Hussain Kban, Director of the East
Yondon Mosque gnd Muslin Centre for providing the opportunity to
gain information about the mosque’s advice work and observe some of
the organisation’s advice sessions during a visit m November 2007 4IF
errars made and views expressed are of course my own.

MNOTES

1. For example, The Muslim Law (Shariah Council) UK at jts site at
hitp:fishariahcouncl.osgFAQhim provides helpfol advice on obraining
an Tslamic Divoree inthe UK, and describes the overseas route for those
who have married abroad. In section C.1 it says: “Apply to the respective
courts for a divorce in the country whese the, martage took. place. This
divorce is considered Islamic as well as legally binding [The divorce is
acknowledged by Brtsh Law as a Civil Thvorce].”

2. In Asnthony W Dnes and Roher. Bowsthern. (edsh,. The Law. and.

Ecoviopics of Mariage & Divorce (Cambridge University Press, 2002)
30. Cohen includes in his discussion of *unilateral divores withour
praperty settlement™ {another of the “pillars”} some forms of “no fault™
divorce.
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In the key passage in MEler v Miller Baroness Hale said: "The most
common rationale is that the relationskip bas generated needs which ic is
right that the other party should meet. In the great majority of cases, the
court is trying to ensure that each parvy and their children have enough o
supply their needs, set at a leve| as close as possible o the standard of
living which they enjoyed during the marriage ... But another source of
peed is having had to look after children or other farnily memnbers in the
past. Many parents have seriously compromised their ability to attain self-
sufficiency as a 1esult of past family responsibilities, Even if they do their
best to re-enter the employment market, it will often be at a lesser level
than before, and they will hardly ever be able to make up what they have
lost in pension entitlernents, A further source of need may be the way in
which the parties chose to tun their life together ... The needs generated
by such choices are 2 perfectly sound rationale for adjusting the parties’
respective resources in compensation ... A second ratietale, which is
closely related o need, is compensation for relationship-generated
disadvantage. Indeed, some comsider that provision for need is
compensation for relationship-generated disadvantage But the economic
disadvantage generated by the relatonship may go beyond need, however
generously interpreted. ... A third ratienalc is the sharing of #re fruits of
the matrimomial partrership...” On the wider issues gelating to parental
duties, see | Bekelaar and M Maclean, The Parental ObFgation (Oxfords
OUER, 1997); and on the many contradicrory assumptions abour the
nature of the martiage relationship and individuals in that relationship,
sec A Diduck, Law’s Famifias {London: Lexis-Nexis, 2003}, ch. 3.

For a fuller disenssion of the role of the courts and the State on divorce,
and expectations of divorcing pasties, reference may Fe made to works
like ] Bekelaar, Family Law o Personal Life (Oxford: QUT, 2007 M
Maclean and ] Eekelaar, The Parewtal Obligating {12971 'and BHalk, D
Pearl, E Cook, I Monk, The Fareily Lew ¢ Society {Oxford: OUF, 2008,
oth ed).

Through “disregards” the Income Support and Child Tax Credit systems,
in particular, facilitate post-divorce re-ordering by providing income
replacement, despite the parent with care having access to realisable
capital like a share in the matdmonial home.

The case, the scope for court-based child maintenance if parents do not
pay their CSA-assessed payments, and other “welfare™ aspects, age
discussed by K Putiick, Child Support Lai: Parents, the (54 and the
Courts [XPLEMIS).

See, in particular, the S544 1992 5 106; and the C54 1581, s 1.

See note 1, above. A variation on umilateral divorce, available in the UK
to the parties to a UK-based marriage, is also described at this site which
is for the wife vo agree to be divorced by her husband, in front of
witmesses. More recent options are assisted by morc formalised
procedures repalated by the Arbitration Act 1596 —and which enable the

-
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parties ta be bound by the process to which they have agreed. In a
Parliamentary answer onm 23 Qotober 2008, Bddget Frentice,
Parliamentary Under-Secretary of State for Tustice, when answering a
question from Michael Pennming MP, indicated that another option
available to disputing parties was to draft a consent order embodying the
terms of the agreement, and sebrit it to a conrt for approval (which she
saw a5 2 way of ensurine that a court conld scrutinise financal
arrangementsh.

Tn Ef Fadl v El Fadl [200001 FLE 175 Hoghes ] made the point, while
giving judgment, that there had been “no evidence of forum shopping”
{1503, But it is difficult to sec how, and on what-basts, recogaitien could
be declined even if it swas apparent that the husband had preferred to seelc
a divorce in & jurisdiction thar was more advantageous to hit, probably
on his lawyer’s advice.

During Bdtsh role n Tndia, the tew permitred: dvorce i a-paxtery of-

ways, and in accord with local custom apd practice. In Moowmshes
Buzuelul-Raheernt v Luteefut-oon-Missa {1361) 8 MIA 378 sach =
unilateral divorce was described as Sthe mere arhitrary act of the
husband, who may repudiare his wife at his own pleasure, and with or

withonr cause”. See, on this, the commentary provided by Asaf A Fyzee,

Cases in the Mubamunadaen Law of India, Pakistan and Bangiazdesh
{Oxford: Osford University Press, 2007), p. 1290 °
FLA s 54. The mere prononncement of divorce hefore witnesses is

- insufficient to amount to “proceedings” — Chaudbary v Choudabary

[1985] Fam 19 ~ as the process requites “some form of State machinery
to be involved in the divorce process™ or “machinery established by the
State, since existing religions machinery recognised by i State is
sufficient”. However, if the pronouncement before witnesses is then
recorded officially that will be sufficicnr; Ef Fadlv Fadl [TRT T FLE
175. See also Ouazi v Quazi [1954] AC 744

Kelbnam v Kellman [20007 1 FLR 785, In that.case the mail aeder dizases
obtained in Guam was naot, at that point, effective in other US States.
However, it subsequently pained its “effectiveness” on the basis of
equitable estoppel, and by not being comtested — assisted by the res
judicata doctrine, and the TIS doctrine. of “full faith and credit”.
Consequently, the wife’s UK divorce petition, in which she tried to conest
its valicity failed. The hu,sbzmd’s mation to strike out the pxuoeedmgs was
suecessful,

Gilles Cunibert, “The Recognition of Foteign Judgmenrts Lacking
Reasons in Burope: Access to Justice, Foreign Court Avoidance and

Ffficiency”, Internationd ‘¢ Compapasive: . Qariorhy (2008 53,

2552,

Curjberti, “Prench Muslims Getting Divorced Back Home”, Journal of
Frivate Intersiationa! Lave (2008} Cases, Family & Recognition Extracts.
Frotocol 7, art § provides: “Spouses shall enjoy equality of Hghts and

I0I
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responsibilities of a ptivate law character between them, and in theix

relations with their children, as to marrage, dering marriage and in the

event of its dissolution ..." In 2004 the Cour de Cassation muled that’

featmres of the talaq divorce -contravene FErench public policy

reqirements, and offend equality requirements. In 2007 it confirmed this
- in Fout further yulings.

15, The government indirared in 2000 that it would ratify Prorocol 7, but
that that this will “not be possible uniil a |egislative vehicle is found by
which cerrain minot amendments can be made to family law. There may
also be a peed for an interpretative declaration or reservation.” See the
Tnterdepartmental Review of Inierpational Homan Hights Tostroments
{July 2004, Dept. of Constitutional Affairs), Appendix 4.

"14.  These are dealt with under separate procedures; see FLA s 45(2). For a
case where a judgment wras not enforced hecavse of concerns about the
lack of a fair tmdal, see by Maromier v Laremer [2003] 3 All ER. 845; [2003]-
QR 520, CA.

17.  See Rayden aud Jackson on Divoree o Farsily Matters {London: Lexis-
MNexis, 18th ed, 2005), ch. 13, para 131,

18, “Overseas” does not include divorces within the BC, for which there are
separate arrangements; see the FLA s 45{2), inserted by the Evropean
Comnpmnities [Matrimonial Jarisdiction and Jodgments) Regulations
2001, 51200173140,

19,  Mr Justice Munby said: *I have to give effect to the policy declared by
Farliament in s 1611} of the Divorces and Matrimaonial Proceedings Act
1973 and now in 5 44{1} of the Pamily Law Act 1986, This policy is that,
irrespective of the parties’ domicile and religion, informal divorces
cbtained in this country, that is divorees obtained in this country
otherwise than by proceedings in 2 court of civil jurisdiction, are not w
be recagnised. It is not for me to question this policy nor would T wish to
do so. T merely add that the policy applies indiscriminately to all infonmal
divorces, the religious as much as the non-refipions, irreapective of the
nature of the pardes’ religious or other beliefs.® Cf. the procedure
adopted, and outcome, in Curesti v Qureshi [1972] Fam 173 where a
unilateral divorce, sent by letter by the husband {who was domiciled in
Pakistan), and then confirmed at a meeting at the Fakistan High
Commission, was recognised in accordance with ancient {or substanuive)
Pakistan Law under the pre-1986 scheme.

20, Katharine Charsley, “Risk and Ritual: The Protection of British Pakistani
Women in Transnational Marriage®, Journal of Ettmic and Migration
Stweias [Vol. 32), No. 7, September 2008, 11651187,

21. In practical terms, it is difficult for a Ullbased decisionsmaker or.. -

tribunal, on appeal, to make such coltatera) determinations of “validiey™,
as is readily apparent when appealing agamst a refusal of support. In
some States like Tonisia there has been increasing regulation since as early

as 1956; sze the Code of Personal Status; Tonisia (1256). More recently, .
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countrics like Moracco have intraduced greater regulation, notably under
the Mudawwana laws {from 3 Febroary 2004} scc Stephanie Bordar and
Saida Keouzzi, “The Challenge of Implementing Morocco’s New Personal
Statms Law", Iuternational Human Rights Law Growp: Carmegie
Endorment for Internations! Peace Argh: Bulletin [2004) Vol. 2, Na. 4.
In Malaysia, divorce entry into pew marriage is repulated by a
combination of the comntry’s general law and Islamic Law {the haly law
of the Syaniah, and the country’s Syaziah courts). Ear 2 mseful discussion, ..
see Michael Peletr, Islamic Modern: Relipions Cowerts and Caltsral
Politics in Malaysia (Princeton Univessity Press, 2002} and M Peletz,
Reinscribing "Asiar {Farmily) Vabwes™: Notiow Badding Sebject ¥hioking, -
and Judicial Process in Malaysias Islamic Courts (Erasmus Institute:
Otccasional Papers, No. 1).

Polypamy payments. to meet the extra needs and costs of polygamons
marxiapges may be claimed and patd with benefrts Feehroorme Suppors;, e -
credits, and State Pension Credit — but ongoing eligibility is affected, for
cxample when a party is divorced or a new ‘wife joins the polygamous
umion. -

P Shah, “Aditndes Towards Teolygamy in English Law®™ [2003)
Tuterngtional & Comparative Law Quarterly 52(2) 365.

See The Route to Recognition: Potential Difficulties, later i this article;

. and the scurces footnoted.

W Menski, Comparative Law in & Global Context: The Legal Systems of
Asia ¢ Africa {Cambridge Universiy Press, 2006, 2nd ed), p, 372.

On the prncples in Public Law that inform the difference between a
“mandatory” procedure, and one that is merely “directory”, see leading
cases like R v Secretary of State for Sosial Services, ex parte Adsoclarion
of Metropofitan Authoritizs {AMA) [1986] 1 All ER 184; and, generally,
Lard Woolf, Jeffrey Jowell, Andréw Ls Soeur, Catfeslne M Tonnelly, D
Smith’s fudicial Review {London: Sweet 8¢ Maxwell, 2007, 7th ed); and

- see the discussion of the characteristics of the MELD, regarded in. the

main a5 merely “directory™ rather than “imperative® in Quereshi ¥
Oueereshi, discussed later in thos article.

Eroghs v Eroghe [1994] 2 FCR 525. For an cxample of a case where
recognition was refused, see Kendall v Kendall [1377] 3 AILER 471,

Law Cormn 132. '

FLA s 55(1)fa), (b).

FLA s 55{13{c). The provision refers to subsistenee en a-“ date-specified™ -
in the application.

FLA s 53(1)(d} and {e), respectively.

Section 7, Talag: “{1) Any man who wishesto divozee. bis-be wite shalk, -
as soon asy may be after the annmouncement of talag in any form
whatsoever, give the Chaioman notice in writing of his having done so,
and shall supply a copy thereof to the wife”

FLA 5 45(2).
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In that case the Gourt of Appeal made it clear that 1t wonld be comrary
w public policy to enforce 2 judgment obtamed in breach of the
requirements of a “fair tejal”. It accepted that fecognition should not be
withheld where public policy was being raised to enable an issue of
substantive Jaw to be reconsidered. However, it observed, “There is,
however, a distinction i principle between a decision that resolves an
issne of substantive Jaw apd a decision reached by a procedure that
vinlates the fundamental buman right to a fair twfal.” The courn
considered, among other things, the principle that proceedings must be
conducted in a way that enables both sides to he present and to be heard;
and cases like Krombach v Bamberske {Case G-7/98) [2000] TLR 247
and Hendrikman v Mrgenta Dreck (Case) C-78/35) [1597] Qb 424,

On these points, and other features of marriage in Islamic law, see Ayesha
Hasan, “Marriage in Islamic Law®”, Family Law 19 {164) (March 1929},
For ather valuable sources and copumentary, see D Pearl and W Menski,
Mustin Faptily Lawe {Londan: Sweet and Maxwell, 1558, 3rd edn); C
Mallat and J Connors fed.), Tdamic Bamily Lawe (London: Graham and
Trotman, 1970%; ] Schacht, 4= Infroduciion to Isdemic Law (Oxford.
Clarendon Press, 1%64).

Arcording to the commentary of ooe of Pakistan’s leading marriage and
divorce firms, Tahseen Burt & Associates om its  website
{www.taheseenbutt.comfdivorcelavryers_palistan.himl), the failure to
notify conld invalidate a talaq until the 1970s and early 1980s. Then the
introduction of Pakistan’s Zina Ordinance, allowing “scope for abnse as
repudiated wives were left apen to charges of zing (extra-marital sex and
adultery) if their hushands had not followed the requirements and
registered”, led the courts in Pakistan, since the 1980s, to repard thie valaq:
as effective in such circumstances, notwichstanding the failures to comply
with the MELO.

J Rehman “The Sharia, Islamic Family Laws and Tnternational Human
Rights Law: Examining the Theory and Practice of Polygamy and Talag”
International Jowrnal of Law, Policy and the Family, Vol. 21, No. 1 [April
20077, 108-127.

See the exchanges on 24 Qctober 1986 between the Solicitor-General and
M1 Micholas Brown MP in the Honse of Cammons (HC Deb 24 Ocrober
1985 vol. 102, cols 1439—44).

F ¥han, “Divorce by SM5 Cases Heard in Selangor Spaniah Court sinee
1999* New Straits Times, 5 October 23,

See the comments of Mr Justice Hughes in EI Fadl on the ineffectiveness
af a “telephane”™ pranouncement given the way that Sharia law, in
combination with civil laws, eperate in Lebanon.

“Cellular Phone Divorces: Malaysia Permits Husbands to Divorce their
Wives via Text Message”, Rutgers Jowrnal of Law ¢ Religion: New
Developments |October 2005}, www.lawandreligion.com/mew _devs/

RJLE_ND_75.pdf.
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Malaysia Islamic Family Law Act 1984, Parc 5.

. Datuk Seri Shahrnizat Abdul Jalil is a member of Malaysia’s United Malays

Mational organisation {IMMNOC) and a leader of the Wanita {(Women’s)
wing of UMNGO, part of the niling narional coalitiva. She is a powerful
force in Malaysian politics, and in March 2008, despite losing a by-
election; became Special Adviser to the Prime Minister for Women and
Social Developtnent Affairs, with Cahinet member status, and with a
remit that extends to family law issues asthey impacr on. womens and
children’s rights.

Farticularly in areas like Kelantan and Terengannn. In KL, and in other
more “liberal” centres, the outrage against the rulings, particutarty-among:
women’s groups a0d some of the other faiths in Malaysian society, seermed
intense. In neighbousing Singapore, talag diverce by SMS is reportedly na
longer permitted, and other testrictions are being developed following the
Latif case.

For valuable insights, see Sharifah Zaleha Syed Hassan and Sven
Cedercoth, Mangging Marital Disputes in Malaysia: Islandc Mediators
and Conflicy Resolution in the Syariak Courts {(Nordic Instmate of Asian
Studies: NIAS Monopraphs in Asian Smdies 73) (Richmond: Routledgs-
Curzon, 2937}, The rext provides practitioness whao are new to the subject '
a fine explanation of the institutionalization of Syariah law, and its impact
on family and kinship rights and duties; and the functioning’ of the
important resolution rele within the Syariah Court system.

5 Pandey, “Muslinz Women Fight Instant Divorce™ (BBC, 2007). Geats
Pandev is BBC comespondent in Delhi.

M v L (Financial Relief after Owerseas Divoree) [2003] 2 FLR 42.5
Purchas | in Holmes v Hobaas [1989] ZFLR 364 ar 375. i
Hewitson v Hewiksopr [1993] 1 FLR 241, CA. Per Butler Sloas L]: "In my
judgment it would be wrong i prificiple and contrary to publlc poficy o
extend the narrow compass of an Act designed to meet limited objectives
to cover a wider and unintended sitmation.”

Information on such support is in the Annual Report accessible ac
wow.castlondonmosque.org uliuploadedImage/pdf AnnualReport2007.
pdf

I am mest grateful ta the Director of,the Fast London Mosque and
Muslim Centre, Dilowar Hussain Khan, for the oppertunity to gain
information about the subjoct, and this aspect of the mosque’s work

during a visit {when it was possible v sie-tne om-advice sessions. amd - -

employment advice work) in Novermber 2007,

See the information that is publicly available at the site, sccessible at:
www.islamic-sharia.org/divoree-talaqialag-bain bk There are. vasioas.
autheritative source; on this important phase in the divarce, but hroadly,
as links from the Islamic Shara site indicate, the talage-baa'in is when
the husband has issued a divorce, and it has become irtevocable. The
effect is that the nikaah {marital bond) is terminated. The couple may
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reconcile within the iddah (idaat) period, i.e. the period after her husband
has divorced her, during which a woman may not marry. However, even
after the divoree s completed the couple may eaqter inte a zete nikaah.
See “Information about Heasons for Divorce & Dowry™: wanw
islarnicsharia. orgfdivorce-talagfinformation-abeut-reasons-foe
divoreedowry dml. Answer: “In Islam, if 2 hushand initiates the divorce,
he has to pay the fnll dower amount to his wife. But if the woman initiates
it, then it would be the opposite; she has to return the dovwry to him {only
if she received it) or forsake her right in it (if she did not receive it). All
ather matters, like his betrayal of you, his illicit relations with the woman
are comwnted as sins for which he bas to stand answerable in the court of
Allah becanse he has taken the advantage of living in a non-Muslim
country where such relations are not considered as crimes. You are dght
in seelding divoree from such a person. Youm should not worry about the
money. Allah would compensate you. This is a prowmise by ALLAH. “The
one who fcaxs Allah, He will make a way out for him and gves him
sustenance ip a way he cannot even jmagine’. {Sura Al-Talag) You should
apply for civil divorce along with Islamic divorcc to have a clean
separation from your husband.”

Ehonda Hammond-Sharlor and Penny Booth “Islan-uc Law in the TIK”
[2008] Family Law 362.

O diverce law and costom and practice, see the infermation apd’
guidance provided by Sharia Councils in the UK, as well as sources on
marriage, and divorce, and the expectations of faith communities, Like D
Pearl and W Menski, Mrusizm Pammily Lawe (Lomdon: Sweet and Maxwell,
1998, 31d ednk | Schacht, An Introduction to Islzmic Law (Oxford:
Clarendon Press, 1964) and C Mallat and J Connors feds); Tsfm*ma
Daraity Lene (London: Graham and Trotman, 1990),

See, for example, Mobammed Aberad Kharn Shebh Baro Begum ATR TF8T
SC 985 “These ayats leave po doubt that the (Jur'an imposes an
chligation on the Muslim husband to make provision for, or provide
maintenance o, the divorced wife ... 75 and of observations by Sharifah
Zaleha Syed Hassan and Sven Cederroth (note 43}

K Puttick, Child Support Law. Parenis, the CSA & the Courts
(XPL/EMISY, pp. 3~11, tracking the evoludon of such a duty sinee
Plackstones Compnentaries, Book 1, ch. 15, and commentary on early
sources since Roman lawm | .

This is evident from the debates and consufeations that preceded
Moroeeo’s Mudawwana laws (they were introduced from 3 February

- 2004). Among other things, the post-2004 Mudawwana Laws “establish

the right to divorce by mmmal consent and place polygamy and
repudiation {unilateral divorce by the hnsbaed) under strice judicial
control” according to 5 Bordat amd 5 Kouzei, The Challenge of
Implementing Moroceo’s New Personal Statws Lewe (Rabat, Momrocco:
Arab Bulletin Vol 2{4), 2004, Carnegie Foundation). Closer regulation
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has also been a feature of reforms to divorce law in Malaysia sinee the
Malaysia Islamic Family Law Act 19284, Part 5.

Katharine Charsley, *Risk and Ritual: the Protection of British Paklstam
Women in Transnatonal dMarriage™ Jowrnal of Etbmic and Migration
Studies {Vol. 32), No. 7, September 2006, 1169-1187. The same
commentaror has also suggested that the populanity of marriage between
trusted close relatives is at least in paxt a reaction to the vadous misks
involved in selecting snitable spouses, as well as helping to sizengthen
connections between kin divided by migration fin a paper for the British
Sociological Association Conferemce “Risk, Trust, Gender and
Transtational Cousin Marage ameng Brsish Pakistanis®: York: 22
March 2005). '

Cunjberti, above.

P Shah, “Attitudes towards Palygamy in English Law™ {2003}
International and Comparative Latr Quarterly 52(2) 365,

¥ Puttck, “Sociel Security, Tax Credits and Child Sappert” in Andgea
Woelke (ed}, Cidl Partmership (London: Law SocietyLaw Society
Publishing, 2008).

Housing Benefit Guidance Manual (IVWF, Amecndment, 16+Fane 2005
para 1.11} See, for example, Bibi v United Kingdom:, 22 June 1992 (Dec):
Appl. 19628/92 where the Commission upheld the State’s right g .
introduce restrictions as a |egithmate aim and within ECHR, art 8{2).
Tneome Support {General) Repulations 1987, 51 198771267, Schedule 1R,
para 1. That route has now become more restrictive-following'drechanges
recently made to the lone parent category by the Social Security (Lone
Parents and Miscellaneons Amendment) Regulations. 2008, ST 2008/3051
{5ee the Statwtory Instruments section in this issue).

5T 198771567, Sched. 1B, reg 71(1).

51 19871967, Sched. 1R, reg 53.

51 1987F1967, Sched. 1B, reg 18.

Tax Credits Act 2002 55 8, 9; and the Child Tax Cred.lt Bepulations 2002,
ST 20(2F 2007,

SI 193741967, Schedule 3.

See, in particular, the Stare Pension Credit Act 2002, 5 12 and regulations.
The key requirements are that the claimant is a hushand or wite by virtue
of a marriage entersd into under a law which permits polygatoy; either
party to the marriage “has for the time being anx.spouse addinonal teths. .
other party™; and “the person in question, the other party to the marriage
and the additional spouse are membexs of the same hovsehold”. In the
comtext of diverce, eligibility may end; eg..if.asa resdtol 2 unilategal, .
divorce they ceasz to have sponsal status. For decision-makers the -
question, typically, is whether a divorce is legally effective, and whether
the person is in the “same household™. I a divores is not effective, and
the person still resides in the same househald, she may well maintain her
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tight to payments. Even if she is nit, she may be eligible for other benefits

such as Income Support.

Tax Credits dct 2002 5 I{SA).

Tax, Credits Act 2002 s 3SA].

The full text of the Ibrabim judgment may be accssse:d online
{wrwrw bailii. neglewicases/EWCA/Civ/ 200873 86_hrmb).

See, for example, Thsan Yilmaz, *The Challenge of Post-Modem Legality

and Muslion Legal Pluralism in England® (2002) 28(2) Jotwreal of Ethaic

and Migration Studies, 343-354; Sonia Nirin Shah-Kazemi, Univing the

Frat: Mustimt Women, Divoree gnd the Skariah (London: Nuffield

Foundation, 2001); Zakt Badawi, “Mnslim Jostice in a Secular Stata?, i
M: King {ed), Gods Lowr Versus State Law The Construction of an

Islawzic Idemtity #n Western Fawropre (London: Grey Seal, 177%); Tucy

Carroll, *Muslim Women and ‘Tslamic Diverce’ in England™ {1257) 17(1)

Journal of Muslim Minorty Affairs 97 ef seq; Pear] and Mensld, Muslim.
Bamily Law, 7780, 353-8.
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K. Puttick ‘State Benefits and Tax Credits’ Division H in J.
Fetheringham {(ed) Butterworths Family Law and Scuttlsh
Family Law Service, London: Lexis-NeXxis

1. Intraduction

1. GENERAL

[H1]

The state makes provision for a wide rangs of benefits and tax credits thiaugh the soclal security
systerm. This system affects vidtually every citizen and groups like cverseas visitors and natlonals
reslding or working [n the UK, It Is necessarily an extremely complex area of law. The modern legal
framework has its origins in the Poor Law system®. Following the Report of the Royal Commilsslon on
the Scoffish Poor Law [1844) changes were made by the Poor Law Amendment (Seotland) Act 1846
and support was provided In cash and kind by parlsh boards to needy claimants who could show they
were regident and " settled” in those parishes. In this respect the evolution of the soclal securty law
gystem in Scodand mirrored arangements in England and Wales, Although seme commentators have
guestioned the extent bo which *settlement’ requirements were applied consistently it b3 clear from
records of court cases and archives that laclk of an established setilement was a commeon reason for
refusing swpport?. Most support depended on a means-test, providing an eardy model for modern
means-tested benefits ke Income support — & syskam that, In general, entails 2 comparison betwesn
claimants’ resources and their prescribed nobional needs. Support then bBrings those resources up to
prescribed levels. The Scottish model included an appeals system fromn 1845 onwards, with clalmants
whr were refused relief, bypically on the ground that they lacked a ‘settlement’, being able ko appeal
ta the Sheriff. Sherlffs had the power o order the kirle session and herdtors to recongider deckslons and
make new decisions. Those who were dissatisfied with the jdnd of relief offered, or the amounts could
contest decisions before Scotland’s Board of Supervision (later the Local Government Boards). Powess.. .
in the 1845 Act made it clear that claimants who did not have a " settlement’ could be refused
support, and Irish and English clalmants without a © settlement’ in Scotdand could be forclbly remowved.
In this respect, the Scotiish Poor Law was harsher than that in England where, in 1B03, the courts
decided Hvat a foreign natonal and his family was entitled to support of the basls of what the judge
desoibed as the ‘lew of humanlty® The Poor Law systern skarted to teke on nmany of the
characteristics of modern social security, and featured more developed means-tests, by the time the
Local Govermument Board for Scotdand and elected pansh counclls took ower responsibility for assessing
dalrns and adjudicating penefits.

Following the introducton of a non-contributory pension by the Old Age Penslons Act 1908, and then a
contributions-based henefits scheme under the WNatlonal Insurance Ack 1911, Nationa] Assistance
prowvlded the forerunner of modem means-tested benefits. This took a varlety of forms Including non-
contributory wnempleyrment bensflts ke by the Hme of the depression In the nineteen thiries. The
soclal security systerm developed significandy throughout the latter half af the twentketh century. In
the post-World War 11 period, the leaglslation Informed by Beverldge's reports Social Insurance and
Alled Services Sorcfal Insurance* and Socfal Insuvramnce® still sought to maintaln the contribubory
principle, fe that benefits should be paid In return for contributlons, and that State-managed “welfare’
would command mare publle support if it is based on reciprocity prindples, with minimal *dependency”.
The Fact that the oitizen had reciprocated for his or her support, parbcularly through employment and
Mational Insurance deducHons, would in Beveridge’s view strengthen the system. Reallsticalny, though,
as Beverldge recognised, there are groups who are not able to provide such reciprocity, The groups
Include women with chlldcare responsibilities, carers, and migrants. For that reason the post-World
War II period also saw the further development of non-contributory and means-tested benefits,
Including family allowances and family credit — the forerunners of the curmrent working tax credit and
thild credit system, a system which in European terms looks to notions of "soclal sclidarity rather than
Just ‘contribution’,

The oogingl model of soclal Inswrance almed to provide Income and support across the life cycle in .
nrder ko address pericds of interruption in an individual's earning capadty. Thus entklements based on
national Insurance contributhons addressed the contingencies of unemployment, incapaclby for worlk,
retirernent and bereavement (so-called "oradle to grave” support). The core of this concept remains,
although much altered and supplermented by more recent benefits schemes. Most of the schemes, and
the adjudication systems supporting them, are catered for by core provisions in the Social Security
Contributions Act 1992 and the Social Security Administration Act 1992, The conributon-based
beneflts are now combined with nan-contributory beneflts and a range of income-related {or * means-
tested”y benefis deslgnad to provide an individual and his or her dependants with support 1o meat
income needs. In some cases this may take the form of what s, in effect, 8 guaranteed weekly
minirmum income. In the case of an Income Support daimant, she (oF he) will be assured of 2 weekiy
income that is assessed by comparing her weekly applicable amount’ (made vp of presoibed
allowances, premla, ac) with her *ncorne” (Including eamings frm employment, and other sources




such as maintenance and the value of other state benefits that cannct be "disregarded”). Te the extent
that such lncome is less than her applicable amaount in any given week, the claimant will be eligible for
an award of Income Support that will raise her lhcome resources to the level of the applicable amaoumt.
A gusrantesd Income & also provided, although using different modes of assessment, by obher
means-tested benefits such as pension credit under the State Pension Credit Act 2002. A mafor
feature of the system, as it now operates, |5 that a Job is regarded as the *best form of welfare”; and
the maln role of tax credits, mamely the Child Tax Credit and Working Tax Credit, is to provide a
guaranteed minirmum floor of income for eligible claimants,

European Law & UK Benefits. A further feature of the modem sodial security system |s the increasing
influence and mportance of BU Law, and human rights law and the Conventlon rights assured by the
Europaan Conventlon far the Protection of Hurian Rights and Fundamental Freedoms (ECHR,) since the
Hurman Rights Act 1998 came nto operaktion From 1 October 2000. In the benefts context, both
sources have become Increasingly important for clients and advisers. Although Member States” welfare
systems are still largely 3 matter for domestic law, and there 5 therefore sdll significant mesidual
soversignty aver this area of the |aw, there are a number of arsas where the European Union has
gained increasing competence. For example, following the addltlon of Trle IV to the Treaty
Establishing the European Cammunlty [TECT, the EU was able to legislate on & wider range of
matters within the competence ‘freedom, security and justice!, Including immigration and asylum
matterst. This fast-developlng area of EU Jaw-making has resulted in 2 mngs of mMeasures aorass 8
widening spectrum of leqislative activity, including the estatyishment of minimum rghts to support for
asylum claimants’ and rights to support for third country nationals witfr lorg=tarm- residence® in the
hast State.

In practical kerms, the most impertant development In this area has undoubtedly been EU secondary
legislation that continues to fmplement the “free moverment’ rights of European Bconomic Area [EEA)
nationals and their famlly members — a Treaty-based dght, but crewhich is subjeck tn limitations and.
condltions. As well as conferring & Hght of resldenca on this group, including family mambers of EEA
nationals whe are third country nationals, the key legisiation in Directive 2004738 accords them sodal
rights including the right ko work, and clalm benefits. Howewer, Lhis is subject to Hmnkations both [0
the directlve itself and |h national legislation. Directive 200438 js a particularly important basis for a
right of residence for famity and extended family members, and It iz that right of resldence, or night
tn reside” In the UK Irmplesentng legislation that provides a- gateveny b key: bemreffts ertitiermants;
including income suppart, pension credit, and other means-tested benefits as well a5 accass o social
housing and other asslstance. In the family advice context, however, some cllents may have to
demonstrate that thay have retained a right of resldence if they are to qualify For welfare support, and -
thiz may not be gasy in every case ~ partlculardy far clients who cannot satisfy the requisite “residence’
and other eligibility criteria before their separation, spouse’s departure from the country o death,
divorce, or termination of mardage or Civil partnership, Newes: but. sblk descelnping. .cxiberia. jos -
establishing a right of residence, and therefore right to support, have been developing n the area of
derlvad rights, for example whers third country nationals are primaiy carers of children whe are in the
UK education system — or are entitled to have their EU chtizenship rights protected. This-s considered.
in more detail in Section 5.

The other malor source of European Law affecting take-up of bemefits i the EEHRL Comverrior riges
ctarted to have an Impact on the benefits system within a short time of the Human Rights Act 1598
coming in te operation from 1 Gotober 2000, Examples in the family welfare contaxt include the rofe
af article 14 (discriminatlon) in conjunchion with Article 1, Protooo] 1 (Interference with possesslong) in -
ensuring that widowers as well as widows should be able to claim bereavement benefils, as shown in

the Whis case?; and article 8 (right to family Ife) in enabling & disabled claimant to enforce a ocal

guthorty’s duby to carmy our ‘Improvements’ ko her family's accommodation'”; or assisting a claimant
from overseas and his wife (an European Economlc Area national} [o aocess support from the Income
Suppoit systemn whete i was necessary ta fill a lacuna In the legislation following the claimant’s loss.of.- -
resldence rghts, and thersfore right to access assistance from the Income Support Fystemtl

1 Oin the Poor Law and its operation, see Rosdllnd Mitchinson, The Poor Law jn Scolfamd:
The Experience of Paverty 1574-1845, Edinburgh: Edinburgh University Press, 20007
Robert Cage, The Scottieh Poor Law 1745-1845, Edinburgh. Scottlsh Academic Press,
1681; For later periods, see Tan Levltt, Poverty and Welfare in Scotfand 1890-1948,
Edinburgh: Edinburgh University Press. On the Poor Law’s operation in England, see Sir
willlam Holdsworth, A History of English Law (Yol 1], Condon: Fethuen & Go, T955)
Michael Rose, The English Poar Law 1780-1%30, Newton Abbott: David & Charles, 1971;
and Lynn Hollen Lees, The Sofldarily of Strangers: The English Poor Laws & the Paople
1748-1050, New York: Cambridge University Press, 1997,

z Records of Poor Law cases are kept by many of the major Sheriffs” Courts, and records
of proceedings in the period 1846-1933 are in the National Archive of Scotland Archive
{Ref 5C6/82). These suggest that issuas of resldence, and whether claimants had
acqulred and maintained a *setdement” {the oateway to eligibility for support], coupled
with disputes betwesn parish boards as to which was legally responsible for a claimant’s
welfare, could be as hard fought as they wee in England. In England, Blackstone
referred to the complex provisions, Including those in the Statute 13 & 14 CarIlc 12,
requiating the acqulsttion of a settlement.wader. the Jaw. of. setierments,. and tha infioiy’




of expensive [awsults between litigating nelghbourhoods and the process of *remavals’
{Blackstone, Cormmeantaries or the Laws of Engfand {1765-176%) Yol 1, ch xi, pp 362 et
sedq).

3 Lord Elenborough in R v Infabitznls of Eastbourne [1602) 4 East 103, clardfving
observations atiributed to Holt LOT in 5t Gies Parish v 5 Margaret’s Parfsh E2 Gen 1, 1
Sess Cas 97 sugaesting thak a foralgner was unable bo aoquire a "settlemant’, and it was
therafore lawful to allow him o sErve.

4 Crm G404, 1943,
5 Crn 6550, 19344,

B Saa now the Treaty on the Functioning of the Europegn Unlon (TFEWG, espacially Tie ¥,
arts 67-80.

T Directive 2003/9 on minlmum standards for the reception of asylum claimants.

8 Directive 20037109 on the status of third covnbry nationals who are long-term residents.

s Weifiis v Unfted Kingdom [2002] 2 FLR 582, ECtHR.

e R (Bamard} v London Boraugh of Enffefd [2003] HRLR 4.
i Commissloner's Case R {15} 4-09 {31 October 2007).

[H2]

The state benefts systern has comdnued b evolve at a relentless pace, with substantial new
lagislaton. Perhaps the bwo core themes which best characterlse recent deyalopmeants are: a stated.
aim to simplify and modernlse declsion-making and administrabive procedures, particulardy since 1958
and reforms that started with the Soctal Securty Act 1998 and continued, more recently, with the
Tribunals, Courts and Enforcement Act 2007; and a range of substantive rneasures designed to asslst
the transiton Into work for those who have been reliant on out-af-work benefits (Mwelfare-to-work').
The Welfare Reform Ack 2007 introdured a new vaft of welfare-to-work measures, and signalled the
systenms increasing emphasis on “conditionallty” when benefits are pald, le the expectation that groups
such as lpne parent Income Support claimants, and those who are in receipt of Incapaclty beneflts
{including the Employment and Support Allowance from October 2008}, must demenstrate that they
are achvely taking steps to gain paid employment when this can reasonably be expected. Further
changas made by the Welfare Reform Act 2009 mean that lone parents wlll be progressively kaken out
of eligibillty for Income Support, and be expected in most cases o claim Jobsesker's Allowance (and
be sublect to jobsesking requirements}. I they are incapacitated from work, they may claim
Employment and Support Allowance. Detmils and a timetsble are in the relevant regulations, and
“guidance, Reforms introduced by the Welfare Reform Act 2009, Part 1, also provide for a number of
changes to working age benefits, including a ‘work for your benefit” scheme®; provision on lone
parents®; eligibiifty in some cises for Jobseekers Allowance without having to seek ernployrment®; and
changes. to jobseeking requirements and requirements to engage n work-related activity as a
condition of entitlement when at least ohe member of a couple s able to work®. The Coalition
Government has made it clear that it proposes o develop the measures in the Welfare Reform Act
200% afmed at intoducing greater condidonallty” in the soctal securlty system. Llke the previous
governmertt, [t wants to reduce the number of claimants on incapacity benefits. The government's flrst
major reform initiative b5 the Welfare Reform Bill 2011 which, if enactad, will streamline the henefits
systern by replacing many of the current benefits with a *universal credit™.

1 See in particular, thé Soclal Securkky (Lone Parents and Miscellaneouws Amendments)
Regulations 2008, 51 2(H8/3051. Guidance is provided In "Changes bo Income Support
For Lone Parznts and 15A for All Parents: Information Pack’, accessible at:

wrww jobceptreplus gow. ukf1CR/ stellent/orounsfepsdocumentsfwebsitecontentfdey Q16
2. pdf .

: Inbseskars Ack 1595, 55 174 and 178, added by the Welfare Reform Act 2009, = 1.

: Welfare Reform Act 2009, 5 3.

4 Walfare Reform Act 2009, < 4.

Amang other things, where a person is a mermber of two or more joint calta cauples,
provislon Is made whareby only one of those couples is to be treated as 8 joint-claim
couple, Regulations enable the members of the joint-clalm couple ko nominate
themsabsas for this; or, In default, the Secratary of Siake may make the determinakion;
Jobseskers Act 1995, s 1B(2), (3}, added by the Welfare Reform Act 2009, s 4(3) of the
2009 Act.

& The Bill recatved a 2nd Reading in the House of Commmoens on @ March 2011, The
legislation gives effect to propasals [n 27sf Century Welfare (July 2010, Cm 7913}; and
in the White Paper Universaf Credit: Welfare that Works (Novamber 2010, Cm 7957).




[Hz]

The Department of Work and Pensions (DWF) adminlsters most of the benefiis systern on behalf of
the government. However, In most cases day-to-day administration is undertaken by agencies of the
deparirment. Decision-makers (formerly known as Adfudication Offlcersy deal with the majority of DWP
benefits on behalf of the Secretary of State for Work and Pensions, The key agencies are Jabcentre
Plus, and the Pensions Service. Jobeentre Plus deals with cllemts of worklng age. The Pensions Servics
deals with people over pensionable ege and |5 a dedicated service for current and future pensioners, It
provides stabe Mnancial support ta over 11 million pensleoneans at a national and Incal leve).

The DWP operates through varfous execubive agencies such as the Penslon, Disabifity and Carers
Service (the PDCS). The PDCS administers claims for @ range of ey benefits, and has other functicns
fncluding the provislon of guldance to claimants. Services are provided by a number of sections within
the PDCS, including the Pension Service. The Child Maintenance and Enforcement Commission {O-
MEC), which was set up under the Child Malntenance and Skher Payments -Ack 2008, is now
responsibla for the child malntenance system. As the commission says In ks publicity, it is committed
to trying to make parents who are separating or divorcing aware of their aptions, whether using
private oF stafutory options. This part of its remit Is deliverad through a section known as “Child
Malntenance Options’. Although the Child Support Agency [CSA) st Fomotiors i oy doesser asmpart
of transitdonal arrangemeants pending s complete replacemant by C-MEC. The commission warks
clasely with Jobcentre Plus, particularlhy fn relation to parents with care and non-resident parents who
are also in receipt of baneflts.

HM Revenue and Customs (HMRC) now administers a growlng range of benefits, including Child
Benefif, Statutory Maternity Pay, Statutory Paternity Pay, and Statutory-Adoption Pay, as well as Child
Tax Credit, Working Tax Credit, and Pension CredIit. In some cases, for example Statutory Maternity
Pay, Staiutory Patermity Pay, and Stetutory Adoption Pay, administratlon may largely be the
responsibility of the claimant’s employer. Newertheless, HMRC oversees them and Ras adfudicatory
and other powers; and some of those powers have heoome more extensive In recent years. For
example, under the regulations that extend rights to Additional Statutory Patermity Pay to parents of
children adopted from overseas, an employer who decides not to make any, or any further, payments
of additional statubory paternity pay to such an employee (or former employes) must provide details
of the decislon and the reasots for it HMRC officers may then deesmine Issues relabing. o the.
person’s entidementt.

Thraughout this division we refer Lg soda! securlty and sodal security ofifces where hoth agencles are
involved, and the Pensions Service, Jobcenbre Plus, C-MEC or other speclic agency when this is

necessary. We refer to the DWP when looklng at @ corpmon function, for example in the context of

appeals and review whare [n most cases the defendant will be the Secratary of Skabe for Work and

Pensions.

i Additional Statutory Pateinlty Pay (Birth, Adoption and Adopticn from Gverseas
{Administration) Regulations 2010, ST 20107154, reg 12,

2. CATEGORIES OF BENEFITS

[H4]
Beneflts can be categorized N a number of ways. Broadly, they fall inko three maln groups:

. Coniributary: requiring the claimant ar, perhaps, a spouse or civil partner, o have pald
natlonal Insurance (NI} contributions, or to be treated as If such comtibutions have been
paid. . :

. Mon-contributery: where the benefit I not depandent on contributions, and in many

cagses there ig no means test

- Income related/means-testad: whers the claimant's resources {income and capital)are
taken Into account and affect eligibilfty or the amount of beneflt, rax credit, ete payable.
In some instances the resourcss of others such as spouses, divil partners, or others, are
sometimes treated as available to the claimant, and *aggregated”.

In some cases, a henefit that ks normally ‘contributory’, such as Empl::rﬁnen*t and Support Allowance
{which replaced Incapadty Benefit from October 2008, subject to twansitional arrgngements) s
gvallable on a non-contributory basls (what may, be perhaps, be seen as a “hybrid?).

However, parhaps the most useful approach for this weork 15 o view Banefits and tax credts accordfig
to their purpaose. Firstly, a range of benefits (some baged on national insurahce contributions, others
not) compensate for the loss of sarming cpacdty. Examples of these earnings-replaceiment banefits ' [
gre State Retlrement Pension, Employment and Support Allowance,- Carer's Allowanog and

contributlon-hased Jobsesker's Allowance. .

Secondly, ather benefits that are income-related and support income peeds (and can nclude a wide
array of beneflts, ®x credits and n-work assistance to supplement earned Income) are aimed at
supplementing other sources of ncome. Examples include fmoome soupports and moonmes based- -




j;;:bseeker"s allowanre (both of which may be claimed by groups working part-ime befow prescribed
weekly hours, snd subject bo income and capltal Nimits), Housing Beneft, Local Housing Allowance,
Council Tax Benefit, Worklng Tax Credit, and Child Tax Credit.

Thirdly, certain benefits are designed to compensate for the extra costs which are associabed with
particular circumstances and neads. Dlsability-related needs are supported by such benefits. In this
case they are neither income-related nor earnings replacement bepefits. Nor are they dependent on
NI insurance contributions. Examples Include Attendance Allowance, Disability Living Allowance, and
Child Benefit.

understanding henefits in karms of their purpose gives 8 good starting point for understanding both
what the basic rues for sach bensfit must encompass and how they Interact o address the
Circumstances of any particular hausehaold, It is important not to wiew any bensfit in [solation. In maost

cases clarifying entitlernent far any particular dient will Invaolye considering a number of henefits and

their Int:ergctlnn.

3. ORGANISATION OF THIS DIVISION

IH5]

social Security Law s complex both in the substantive rules of entitlement for the wvarious benefits,
and In the procedural rules for declslon-making and administration of benefits... .







3 Income-Related Benefits

1. GENERAL
Introdtiction

[HZ201]

A number of benefits, including hcaome support, jobseekers allowance (Mcome-based), housing
benefit (HE), counchl tax benefit, worklng tax credlt, and child tax credit are designed to bring the
level of Income available to a claimant or househcld up to income levels prescribed by the State
beneflts system. Mohe of these beneflits are based on NI contributlons, and none are taxabls, The
henefits are not directly or necessarily linked to 3 claimant’s situaton in the way eamings replacement;
beneflts are. Rather, they involve an assessment of the claimant’s inanclal resources, v othar words
a ‘means test'. In general terms, “means-testng’ means the process of determining eligibility for
support: after comparing the claimant's {and hisfher dependants’} notonal “needs” with the resources
avallable to them, or required by law o be freated as available to them. This is particularly relevant
where the resources of the claimant may include, or be treated In law a3 ncluding, otfer members of
the household — for example, where the cdalmant “living together” with another person as part of &
*couple’. )

With Income support, housing benefit, and council tax benefit, the term "applicable amount’ is used to
describe the 'neads” side of the equation. “Income’, nomally assessed by reference to net eamings
and most forms of resources in the nature of income, is the other slde of the means-test equation. In
the case of intome support, for example, the appllcable amount comprlses a combinabon of
*allowances’, “premiums’, and mortgage interest housing costs IF the claimant is aligibte for these
under the Mortgage Interest Support scheme. Income resources generally Indude most forms of
income Including net earnings, maintenance, and State benefits, uniess excladed, Important
expeptions, where the Income I5 excluded from the means assessment, include disability living
allowancs (DLAY and attendance allowance (A4, With tax credlits, means-testing principles also
operate, and there are different rules dealing with the Incluslon or excusion of pardcular bepefits For
example, child bensfit is excuded, a5 are DLA and AA. In some cazes a celmant may be deerned o
have *notignal’ income, for example capital that is in his or har possession exceeds prescribed limits. IF
a non-dependant who is in remuneratlve work is fiving in the household this may lead © 8 reduction In
the level of support available through means-tested beneflts like 15, With some benefits, for example
housing beneflt and CTB “Income” [noludes the value of tax credits being received by the clalmant.

The means bast, and the way it is conducted, accounts for much of the complexity of these benafits,

In the rest of this chapter considecation is given W a number of features, ncluding migration-related
barHers, couple and status, the concept of the "household”, and living together rules that are relevant
to all means-tested benefits. There |5 then a discussion of particular benefits, starting with Ineome
suppart.

Residence and migration status

[H2D1.1]

Income-related benefits are generally dependent on the claimant satlsfylng the requisit: "presence?
and residence requirerments; and he or she should not be a 'person from abroad’ {which in the
legislatlon Includes someone who does not have “habitual residence’®, This arga of Income-related
benefits leglslation Is now replete with migraton status requirements and “gateways”, such as the
‘right ko reside’ in the UK. Certsin groups are not treated as persons frem abroad, for example
workers' for the purpose of EC Directive 2004/28; self-employed persons under that Directive; Famiky
members of workers and self-employed persons; refugees; and a perzon who is not subject to
immigration condrol within the meaning of the Immigration and Asylum Act 1999, 5 115(9). Special
rules may apply when assessing claims, and in particular when detepnining 8 person®s “applicable
amount’. Examples are whera couples, or partners in a polygamous marrlage, are temporarby
separa.:;ed; or where one member s abroad, or one member of the couple is subject to immigration
control. ’ ’

Immigration Controf, "Resfdenca’ and Ineflgible Groups. As a result of the Immigration and Asylurm Act
1999, 5 115, those who are 'subject to immigration contral’ within the meaning of 5 115(%) are not
entitled to Income Support or any of the other means-bested and non-contributory benefits listed in s
115{1}. The restriction operates whife he remains a person to whorm the sectlon applies, a provisg in ;
that sub-section that makes it possible for @ person who may hawe Jost the requisite migration status
to regaln ellgibility- This is an important feature of the scherme, pardcularly for groups ke non-LK or
EU nationals who may have lost thelr Hght of resldence based on their states as a *family member’ of
an EEA natdonat — but then regained a new basis for ‘residence’, and thereby corme back in o ellglbilty
far henefits support of other forms of soclal assistance. Asylurn claimants and their family members -




are not eligible for Income Suppert, and Indeed are taken out of allgihility for mainstream benefits

- pending determination of their application for refugee status. If they are ellgible, support Is provided

i accordance with the schema in the Immigration and Asylum Ack 1999 Fart ¥l {55 94-12774% Thoze
who have made successful asylum claims, and acquire ‘refuges” status, are eligible for malnstream
henefits ke Inocome Support, as they are taken out of the definiton of *person from abroad’ by the
Income Support regulatlons®. -

Claimants for means-tested benefits like income suppork must be * hahituallty resident’. Specifically, a
clalmant must be habitually reslident” in the UK, the Republic of Ireland, the Channel Islands or the
Igle of Man unless exempt from this requirement®. The contention that the requirement for a right to
reside discrimminates against sorme EEA nationals on grounds of natonallty was rejected by tha
suprema Court in Patmalnfece v Secrefary of State for Work and Pensions’. The court dedlined to
address the concerns of the EU Cominlssion in its ‘reggoned opinion’ that the UK's right o reside
ccheme is discrirninatory, a5 It was "ioo early’ to have to do sa'.

1 For Income Support, see the Soclal Security Contributiens and Benefits Ack 1392, 5 124,
For Housing Benefit a clamnant must be liable for to make payments In respect of a
dwelling in Great Beltain “which he occupies as his haorne'; Social Securlty Contribetbons
and Benefits Ack 1992, s 1230(1].

2 Income Support (General) Regulations 1967, 51 1987/1967, Reg 21AA. Without such an
exempton a *person from abroad” has an applicablz amount of 'nil’; see Sch 7, para 17
to those regulations. The habltual residence rule may affect a numker of groups M the
Farrily conbesxct such as entrants with a “right of abade” in the UK {a= in Messa v Chief
Adjucication Offfcer (1393] 4 All ER €77, HL: a case of @ widow and children coming
the UK to settle permanently, but who was held to have *person from abroad’ status
pending completion of an ‘appredable period of residence’ in the UK}, British ctizens
whao have been ‘resident” outside the EU can also be required 1o complefe a perfod of
residence UK before being able ta access benaflts like 15 {as in Gingl v Secretary of
Siate for Work and Pensions [2002] 1 CMLR 587}, For a fuller discussian of thls, and
exceptions to the requirement, see works like CPAG'S Welfare PerefTts afid Tax CFedits
Handbook 2011-12 (13th edn), ch 58; or K. Puttick Weffare Benefils & Tax Credits: Law
and Practice (9th edjn pp 292-285.

4 51 1887/1967, Sch 7 (Applicable Ampunts in Spedial Cases). A further dimensicn to this
s the Hsk to family mamber’ status under the Lmmigration {European Eronomic Area)
Requlations 2004 as residence and social security rights are dependent an maintaining
that status. Maving abread, or living apart for mora than temporarny pericds miay
jenpardise that status — as would judicizl separation or divorce. This |s Implicit in reg
14(2} which stipulates that A familty member of a qualifled person restdfng i the thmibed
Kingdom under paragraph {13 or of an EEA natlonal with & permanent Hght of residence
under regulation 15 is entitled to reside In the United Klngdom For a5 long as he remains
the Farmlly member of the gualified person or EEA national” (emphasis added) If the right *
tn reside b5 lost, & family member who is not an EEA national may then need 1o assert a
new basls for it The trlgger for this, and for an adverse.defermination, {5 usually & calio,
for benafits or housing. A claimant for beneftts or local authority soclal housing who is
"homeless' can, at that point, rely on derived rights — for example the fact thak her
children have started education in UK schools; see Teleia v Lambeth Lopdon Borougiy
Counclf  [2008] EWCA Civ 1088, [2009] HLR €, [2008] FU LR 243,

4 Section 95 provides that support may be provided or arranged for claimants and their
- dependants if they appear to be ‘destitute” or “likely to becorme destitute’

5 SI 1987f1967, Reg 21AA[4Y(g).

& Social Security {Persons from Abroad} Amendment Aegulations 2006, S1 200671026,
The argurnent that an ecanomically Inackive EEA national could derive a right of
residence from EU Law direcily, thereby slde-stepping the requirerment for a yright-toe-
reside’ under the UK's scheme for implementing [irective 2004/38, was rejecked in -
Abdirshman v Secretery of State for Work and Pensions [20C7] 4 Ail ER 8382, CA. Earlier
ECT cases that appeared bo suppart the claimants’ case, such as Marliner Safa v
‘Freistaat Bayern (Case C-85/96} [1998] ECR 1-269T amif FrojaM v Cemtret Puiiicnd Ade
Soclafe de Bruxelfes (CPAS) {Case C-456/02) [2004] ECR I-7573, could be explained on
the basis that their residence rights in each case derlvad from national rather thapn EU
law; and the excluslon of economically inactve clalmants was undoubtedly among the
*conditions and hmits' on free maovement Incudes, in-khe Treatias facw TEEULack |
20(2]{a) and art 21[1)}. These are also provided for by EU secondary leqlslation,
notably Directive 2004/38 art 7. See para [H241] and CHAPTER 5 PEOPLE IN SPECIAL
CIRCUMSTANCES.

7 [2011] 1 WLR 782, UKSG. Baroness Hale painted out that It was apparent from Frofani
that those seeking State support becausa of their lack of resourcss were unabla o ook
to art 18 of the Treaty {now TFEU art 217 as a basis far a right of resldence.




4 Etl Cammission Motice IPf10/1418 Free Movement of Warkers: Corninlsslon Requests
UK te End Discriminetion on Other Natlonals™ Right to Reside as Worlers™ (Brussesls, 28
October 2010, discussed by K. Putticl; "Paying their Way? Contesting "Residence’, Self-
sufficiency, arid Econotmic Inactivity Barrers o EEA Matlonals® Soclal Benefits:
Proportlonality and Discriminaticn’, Journal of Immigratian, Asylum and Mationality Law
2011 25(3), 280 at 291 et s,

*

*

Habitual residence test and the 'right to reside’

[H241]

In order to be enttled to income support, and some other Income-relaked benefits such as Pension
Credit, a Caimant must be "habitually resident’ in the UK, the Republic of Ireland, the Channel Islands
or the Isle of Man. This generally means the claimant must have the *right to reside”to avoid having
the status of a "person Fom abroad’, and belng treated as baving an applicable amount of *nll. A key
change to residence requirements was made by the Social Securlty (Persons from Abroad) Regulations
2006 which was simed at ensurng that groups ke EEA nationals in the WK chould not be able to
clalim means-tested benefits like Pension Credit and Income Support while they are ‘economicaly
inackve’, le nat in employment or self-amployment. The resirickions in the 2006 Regulations modified
requirements in means-tested benefits schemes, induding the 1S (General} Regulations'. Some
claimants will be exempt from this renulrenent. Sore, ncluding certaln European ECohomic Area
natlonals who have *qualified person’ status (as a worker, self-employed person, etc), will hawve a right
te reslde - but anly for as long as they can malntaln that status, for example after leaving
employrnent, and fulfiiflng the condidons required on retirement, temporary jncapacity, or jobseeker
status®. Other claimants, however, may stlll be pequired to demonstrate that they are habltually
resldant, and this can be problematic — particularly in the reception phase after armval in the UK. Even
claimants who have a demonstrable *tie to the UK. In relatlon to groups enterlng the UK from ootside
the requirements arg even more stringent. For example, even dalmants who have a demonstrable "’
o the UK, perhaps a= a result of having a *right of abode’ and a clear intenton to take up permanent
settlement, are subieck bo the need to demonstrate hahitual residenca — a5 established by the House
of Lords In Messa v Chief Adiudication Officer”. Such daimants may be required bo be resident for 'an

appreclable Hme' (which In practice may be at least three months). Repeat Claims may ba needed-

untdl a clairm 5 successhul.

The Right to Resfde. The importance of the right to reside as the gateway to incorme support and other
means-tested beneflss was highllghted In Abdirabman when the Court of Appeal made £ clear that
lawful residence in the LUK is not the same thing as a right to reslde®. The daimants in that case, one
of whom claimed income support, housing benefit, and coundl tax benefit, and the other dalmed
pension credlt, were residing lawfully in the UK. However, they were not able to show that they had
*quallfled person’ status (for example as a worker, jobseeker, self-employed person, or as am EEA

natlonal who 15 self-sufficient) under the regulations. Arcardingly, they did not satisfy the habitual -

residenca test. This meant they only had the “lesser skatus’ of 8 "person from abroad’. The key
ponelusion, after considering leading Furopean Court of Justice {ECJ} case law, was that article 18 (the
right of EEA nabonals o Iwe In other EU countries) cannot be relied on as the basis for a right to
access beneflts, parbicularly by those who are not “self sufficlent’. The court rejected arguments that
by refusing benefits In drcumstances that a UK nabonal would get them was discriminatory under
artidla 12 of the Treety Establishing the Eurcpean Cormmunity. The article was not engaged. Even if It
was, the court cancluded the discrimination would be *justified”. -

In some cases, a person who has enjoyed a right to reside on the basls of being the spouse or family
membar of an EEA national (but without him or herself belng an EEA natlonal) {req 7}, or belng in a
durable relatlonship® (reg 8(57}, can lose that right, for example after ceasing to live together with him
or her — and will at that polnt lose the Fight to clalm benefits or work unless & new Hght to reslde can
be establlshed on the basis of the provisions on retention {reg 100, Among other things, thess may
enzble 2 person who has been marrled to a UK or EEA national to retaln a right to reside on
berminatlon of the marmiage or civil partnership. However, the pre-conditions are strict. In the case of
divorce they require that prior to the Inidation of proceedings the marriage (or civll partnership) had
lasked for at least three years and the parties to the marriage or civll partnership had resided in the
UK for &t least ane year duning ls duration. Other routes to retention operate, for example whers the
person has custody of @ child of the qualified person, or a right of access, and a court has ordered that
such access must take place 1 the UK. A rght to reslde may also be necessitated by the person's
‘particularly difflcult circumstances’, such as domestic vialence while the marriage was subsisting®. A
perstn From putside the EU wha 1S living th the UK unlawfully, for example after a falled asylum clalm,
I5 likety bo find the 'extended family maember’ routs difffcul’. Extended family members, unlike family
members, of an EEA national do not, in any case, have an automatic *right to reside™,

Retained and Derived Resfdence Rfghes. The difficulties of demonstrating & retalned or derlved Haht In
the separation and divorce context have been highlighted by the case of Harrow LBC v Ibrafim, a case
in which a spousae of an EEA national working in the UE logt her rght to reslde when her husband left




his employment, and then |=ft the UK. Having separated she atternpted to access housing for herself
and family. The appiication was refused by the council on the basls that she did not have, Iy than, o
right to reside. Her appeal to the county coutt was sUcoessful, on the basis that she malntained a right
based on @ combination of EC law and the fact that she had custody of children who, by then, were
attending UK schools, Followlhg a referral bo the ECY, the Grand Chamber of the BCI ruled in Favour of
Mrs Ihrahim’s claimed for a derived residence right, The eourt observed that “the right of residence n
the host Mernber State of children who are In education there and the parent wha |s their primary
carer |5 not sutdect to the condldon that they have sufficient resoUrras and comprehensive sickness
Insurance cover is supported by Article 12(3} of Directive 2004/38, which provides that the departure
or death of the citizen of the Unlan does not entall the loss of the right of residence of The children or
the parent who has actual custody of them, frrespective of thelr natlonality, If the children reside in
the host Member State and are enrolled at an educational establishment for the purpose of studying
thare, until the completion of thelr studies.” The court also went on to rmake it clear that such a
derived right is not subject to *self-sufficlency’ requirements [paras.5&. 5517, .

Family Members and Dependants. Means-tested benefits like Income Support and Pension Credlt may
be clalmead by family membets and extended famlly rmembers of EU/EEA natipnals who ame their
dependants - and it does not makier whether they were dependent on hls ar her househald.an arrlval
or becarmea dependant: later. The point s illustrated by a Court of Appeal dedision that also provided a
) ratianale for providing such claimants with rights to welfare support, making It dear that the maln
i . objectlve 1s to facilitate the EU national’s free movement rights. In Pedro v Secretary of State for Work

fn the K. When she reached the age of 60, and became ineligible for secretary of state refused her
.claim on the ground that she did not satisfy the necessary resldence criterlas under the Skate Penslon
Credit Act 2002, 5 1(2). This was reversed on appeal by a tribudal which found on the evidence that
she had become a dependant of har son, with the requlslte residence rights to claim the benefit. A
commissichers declslon to the effect that she could not be a Family member for-the-prposes - of e
202)(d) of Direchive 2004738 was overturned by the court. Having regard to the purpose of the
Directive, which was to facilitate his Hght of free movement, in the EU, she acquired a right to reslide,
witthout this interpretation, natldnals of other member States might discoaraged fromr werldieg b other
i Member States - an interpretation asslsted by Metock v Minister for Justice, Fqtality and Law Reform:
I C-127/08, Furthermote, art 2(2)(d) did not spacify when the dependency had to have arlsan; nor did
it require that the relative had to have become a dependant in her country of orlgin.

For claimants wha are EU or EEA nationals living in the UK, but unable to demaonstrate that they have
a rlight ta reside, for exarmple, because they are not working, are not family members of a qualifyiig
perscn, and cannct demonstrate any kind of *dependency’, it will be dificult to demonstrate eligibiity
for means-tested bensfits ke Pensicn Credit. In the case of Patmainiece™, a Latvian natonal won her
appeal against a refusal of Pension Credit on the basis that the tribeal (composed.of the President of
the appeals Tribunals) congldered & was direct discrimination bo refuse her the banefit when a UK
natignal in a8 comparable pogsition would be eligible. The Secretary of State won an appesl to the
Commisslonars, who held that although the refusal of support was discriminatory it was indireet.
discriminaticn. Furthermere that discrimination could be “ustifled” In the case of an economlcally
inactive clalmant. An appeal bo the Cowt of Appeal was unsuccessful. Both the Commilssioners and
the court’s judgments indicate that this i5 an area of the welfare adjudication where ant-
discrirlnatlon provislons, Including those In Regulation (EECY 1408771, art A{1} or which derive from
art 12 of the EC Treaty (Nice}, are not engaged or, If they are, any direct and Indireck discrimination

goope of arts 12 and 18; and limfitons on resldence rights under Dlrective 904364 wers
proportionate To the legitimate objective of protecting the welfare system'’s resources, partlcularky in
the case of claimants who are nat "self-sufficient’ - a conclusion assistad by the comments of the court
in Abdirafrman®’, Furthermore, In the Court of Appeal, Moses L1 appeared bo equate unermploymant to
3 ‘failure ko Intagrats” at the end of his judgment. The Supreme Court upheld the declslon of the Céurt
of Appeal. The majority of the court conduded that, whilst the discriminaton provisions in Regulatlon
(EC) 1408/71 (Regulation B83/04 from 1 May 2011) were engaged, the disaiminatlon was indireck
rather than direct (a concluslon assisted by a recent European €ourt judoment in--Bressed -w-
Gouvermertent de fa Commupnavte Francafse: C-73f08™). It could be “justifigd” In the case of &

arrlving n the UK,

Economic Integralion & 'Proportionadity”. Support frarm the Income Support schems may be available
ta dependent family members, including those not explictly within the definidon of *family membsr.
Flalnly expectations of economnic integration hove become more signifi@ant in the aftermath of cases
like Patmalniece, and earfier Court of Appeal decisions ke Kaczmarek v Secretary of State for Work

delayed her return to remunerative employment, was ingllglble for Income Support. The claimant was
treated as no longer economically Cactve’, and therefore inefigible for @ rlght to reside,
nobwithstanding difficulties in relatlon to her new child’s health and In arranging childcare which
aifected her abllity to malnk@in jobsesking requirements. The court did not accept that the period of
time spent in the UK, and in employment, was sufficlent evidence of *integration”. It went of ta hold
that the daclslon to refuss support was not “dlsproportionate’, a conclugion assisted by the right of
entrants to acquire an uncondltonal right bo support once they had been lawfully resident in the UK

and Pensions'" the claimant was & Portuguese national, aged 62, who {olhad her sor who was worklng © -

can be “justifled”. The-need to protect the natlon’s finances of the host State justified |miting the -

claimant who is not self-sufficient and has therefore not sabisfled Integration requirements since

and Penstons'®, a case In which a care worker who had |eft employment on matemnity leave, Bt who-.




for flve years. The availability of permanent resldence stetus helped o determine whether a claimant:
with less thah this penod of lawful residence was eligible for support, and In the claimant’s case it was
nat possible to rely directly on Treaty provislons o provide & basis for a right of residence, and
therefore support from the benefits system.

In some cages, it may be possible for particularly vulnerable groups:in family’ sltuations ko be treated
as havipg the requlsite Hoht of residence needed o access benehts Tke Income Support assisted by a
carmbination of Treaty provisions and ‘proportionality” principles, as illustrated by Commissioner's Case
R {IS) 4-0%. In that case the dalmant, a non-EY national became sarlously M. His wife, a French
national with a *rlght to reside” as she was employed in the UK gave up her job to look afksr him, As
NG income was coming in be the household he daimed Income Support. The clalm failed on the basis
that as she was no Innger economically actlve, and lost her resiflience rights, his residence rights as
her “family member’ alzo ended. An appeal to the Commissioner was successful. Despite the absence
of any explicit *carer categoty In the legislation {EU as well as UK} he concluded that & right of
resldence could he establlshed on these facks, and In order to fill a lacuna in the scheme. Nor, he held,
did it matter that at that stage both parties were no longer 'self-sufficient’.

Claimants in other groups which are not explicitly catered for in either the EU or UK [egislation have
not Fared so well. The courts have held, for example, that ewven W EEA nationals have heen
gconomlcally inactive since their amival, if they end their employment In circumstances in which they
are hot explicidy eligible for retention of “workey” stetus under Directive 200438, then it is
ilegitirmate judicial legislation” to strekch the meaning of the legislation o accommodate them by
holding that they have retalned “warker status and thus contlhue te have a *right of residence for the
purpose of claiming Income Support. In St P, & French teacher who had been waorking In the UK
urid] six months Into har pregrancy she ceased work. Surprlsingly, perhaps, art 7 of the Directive
does not expressly cater for pregnant workers, and an examination of the travuax preparatoires
indicetes, in fact, that pregnant women were specifically excluded from the ambit of “warker” and
ratention provigions, Following £i#s'?, the Court of Appesl concluded that if a dalimant does not come
withln ane of the groups assisted by art 7{3}a)-(d) she thereupon ceased to be a worker', Ik declined
to aocept that a pregnant person has an illness or emporary incapacity, and could therefore retain
worker stmtus on that basis. As she was not a *worker’ at the relevant dme she waz not asslstad by
Regulation 1612/68, art 7 as she was not teking maternlty leave on the basis of rights under an
employment ocantract. If this constituted discrimination it was  Indirect rather than  dinece
discrimination. Followlng the Paimafnfece decisian, thls could be “justified”.

Family Membersfp and 'Dependency”. In many casas |t may be far from clear whether & person is &
‘dependant”, especially if they have income of their own, or aocess to other resources and Bssets
which are reallsable. Claims rmay be particulacly dificult to adjudicats when the claimant maintains a
link In anether EY country where she or e may alsa hawve familial or other support, The Court of
Appeal in Pedro concluded that the guastlon of whether or not @ person has acquired the status of
‘dependent family member is a question of fact, applying guidance in ECI cases llke Lebon'®,

For unmarrled partners the reguirement is that they demonstrate that they are In & dursble
relationship before a right to reside, and thus access to means-tested benefits ke Income Support,
can be established (Immigration {European Eoonomic Area) Regulatons 2006, reg B(5)). For those in
a new relationship this can be problematle, especially If the relationship comes under pressure, and
lacks the characteristics of a stable relationship.

Such 'stability’ was regarded as essential in one of the few declded cases, to date, namely Case

CIS/e12/2008 {14 August 2008). In that case Judge Jacobs held that the parties had not satisfied the
critarla that he dacided should be applied. The claimant had come te the UK from Spain In Ockober
2005 o look for work. While in his first year here, durlng which he was antitled to be a J5A clalmant
during the reception period, he calmed and was pald jobsesker’s allowanoce until Ociober 2006, but by
then It was gccepted he was ‘incapacitated” as 2 result of mental illness. Having formed a reladonship
with another Spanlard, who was pregnait with thelr baby, he then daimed jncome support. This was
refused on the basis that he did not have a 'right to reside” at that stage.

He argued on appeal, unsuccessfully, that be was in a *durable relationship” with his partner, who was
also Spanish, and who had been [ving and settled In the UK for a long period. Judge Jacobs accepted
that the couple wears pariners, but not that they were in a ‘durable relatlonship”. In the course of his
judgment he said that the word ‘durable’ Imposed two reguirements. "The person must (i) be a
partnetr of a Union citizen; and (i} be in a durable relationship with that person. They are cumlative;
(i} is addilonal fo {i}. A couple are llkely to be partners If they are living together with each other in
the same househald as husband and wife. There is no doubt that the couple In this case were partners
by the time of the Secretary of State refused the clalm for Income support.” Judge Jacobs went on to

observe that *There were 8 number of Factors in favour of the tribunal’s declslon. (1) They had oy

known each other for a year by the dme of the declslon under appeal. (i} The course of how their
relationship developed was not spelt out, but it is reasonable to infer that i developad over time and
not immediately on first meebng, so that |t had lasted less than a year by the date of decision. {jii) it
was Interrupted by 3 separation of two or three months. {iv) The clalmant felt unable o commit
himself before early 2007, for a varlety of reasons. {v) The lack of certainky opn the claimant's part is
shown hy his wilingness to sleep in a car rather than stay fulltime with Ms G, (v) The clalmant
admitted that his mental state was affecting his decision-tmaking. {vi) The stresses of pregnancy and
rmantal health problerns might present addibicnal strains on the relationship,” He aocepted that thare
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were considersticns that asslsted the claimant, fir example the fact that they were having a child, and
that they both bad mental health problerns which he suggested *might lead to mutoal understanding
and suppart” However, on balance, he could not accept that the relationship was & durable one. In
particular, he concluded that the tdbunal was ‘entitled to fnd that the ralationship had not been
ghown to be durable, glven the past history and the current stralns on L9 )

‘Extended” Family Mambership, The concept of ©extended famlly member is Far from clear. For
example, whilst groups like half-brothers and nephews may not be “family members’ within the scope
of e 7 of the Immigration (European Ecomornic Area) Reguladons 2006, they may be eligible undar
reg B as "extended family members’, subject to demonstrating dependency on the UK or EEA
natiopal’s household. It is also uncertaln whether host EU States ke the UK are able to restict able-
bodied clabnants who, Instead of having a dependency of necessity, chose to he dependants in order
ko acquire a rght of indefinite resldence {and gain related social dghts to benefits, angd the Hght to
work). These are among the points referred to the ECT in a recent case®™.

Income Suppart {General] Regulations 1937, SI 198741967, reg 2144, The applicablz
amoiunt of 3 *person from abroad” will normally be 'nil’; see 5ch 7, para 17 o the 19687
Regulations. Other benefits follow & simllar model. The meaning of this test in practice
has largely bean developed by case law.

Immigration (European Economic Area) Regulations 2006, 51200671003, reqs 5, &2}
[(4). Those who have previously been worklng, but an a “seff-employed” basls {or In a jab
where they have been unable to demonstrate that they are an ‘employee?} are generally
unable to assert a retained right to reside as an unemployed warker. This will prevent
ellgibility for support a2 s jobseeker or from the Social Fund; see R {on the appifcation
of THianu) v Sacial Fund Inspector [2010] BWHC 213 fAdmin), [2020] 3 CMLR 246,

[1999] 4 Al ER 677, [1998] 1 WA 1937, HL.
Abdiratman v Secretary of State for Work and Pensions [2007] 4 Al ER 882, CA.

The rlght to reslde enables a number of groups, including workers who have retained >
that status after lezving employment temporarily; farily members and extended Famlly
members of EEA nationals with @ right to resida; and those who have aoqulred. |
'perranent residence” after five years' continuous residence, to reside and worls in the

UK, work, and daim benefits, Sae, regs B-15 of the 2006 Regulations.

Irmmlgration {European Econommic Arcal Regulations 2006, ST 2006/ 1003, rfeg
1003331}

K& (5 fanka) and AK (G Lanks) v Secretany of Stafe for e Home Depariment
[2003] EwCA Civ 13, {2008) Times, 7 February.

Irmmilgration (European Economic Area) Regulations 2006, ST 2006/1003, reg §.
Claimants who argue that they are extended famlly members may have to'safisfy
stringent *deperdency” or other requirements in order to satisfy eligibility criterla; see
Bigfa v Entry Clewrance Offfcer [20097 EWCA Chv 72, [20097 2 CMLA 1144, 15T, 5alJo
{rro 3} 24,

Harrow LEC v Thraffm [2008] All ER {T) 279; [2003] EWCA Civ 386, CA; and Case C-

- 310408 20107 Aft ER (D) 248 Fef), EC Grand Chamber, Sag also Telvalrs v fambeth’

LAC, para [H201]. Following the case, the DWP issued important guidance about the
soope of both judgments, for example, making i clear that support for spouses and
Farmily membears that have retalned a ‘right to reside” also assists Housing Beneflt
claimants; see Housing Benefit & Council Tax Benefit Circular A10/2010,

20097 FWCA Oy 1358, .f2010) Times, 5 Jamuary.

20087 Q8 318, 20007 Al ER (£} 40, £EC3 Grand Chamber, f20097 Alf ER [EC) 40, EC]
Grand Chamber.

Patmalnfece v Secretary of Slafe for Wark and Pensions (20097 EWCA Civ 821, [2009] 4
Al ER 7338, [2008) 3 CMLR 1271, f2001] UKHE 11 (Supreme Courth

For commentary on the *right; o reside’, the Paimalimiecs case at the ribunal and
Commissioner's steages, see K Puttick *Precarious Welfare: Acoess to Benefits and
Support by EEA Wationals Residing in the UK, The Adviser, 130 November/Decsmber
2008; and K. Putdck "Paying their Way? Contesting *Residence’, Self-sufficiency, and
Economic Inactivity Bartiers 10 EEA Nationals®Soclal Bermefitsr Propartomstoy-amd- -
Discriminakion’, Journal of Immigration, Asylum and Maticnality law 25(2) 280 The
appedl to the Supreme Court colncided with the start of an Investigatlon by the EQ
Comimission Inko the operaticn of the UK's right o reside scheme, and its compatibility
with the requirements of Directive 2004,/28 and the residence and lInked sacial rights
accorded o EEA natlonals and their family rmembers. This does not, in formval b2rms,
affect the operation of key provisions on suppork for spousas, Famlly members, and
dependants in UK [mplementing Iegislatioen ke the Immigration {Eurcpean Econgric




Area) Regulatlons 2006, 5T 20061003, o qur courts’ and frlhunals’ interpretauon of the
leglslation.

14 [2010] 3 CMLR, 20.
18 [2009] 2 CMLR 3.
18 20107 UEUT 131 [AAC) Judge Ward, {2011] FWCA Chv BOG.

17 [2a207 1 CMLR 4, CA. The court In Bfas refected the contention that art 7(3) itseif was
discrimlinabory.

14 Centre Public PAide Saciale, Courceffes v Lehon: 316785 (1967 £CR 2311, (1089 1
CMLR 337, BCT.

For discussian of this and other aspects of extended famiky mambership as a route to
acquiring & "rght to reside” and access to benefts, social housing, etc see K Puttick
‘Precarious Welfare: Family and Extended Family Membears” 'RIght to Raside’, Support,
and Work” The Adviser, 131 Januarny/February 2H9.

MR (FEA Extended Family Members) Bangladash (20107 UKUT <49 (TAC). As Mr lustice
Blake pointed out when making the refermal, to succeed in thelr appeals the appellants
needed fo be able to rely on EU leglslatlon, namely Directive 2004438, as it was unclear
whether LUK national legislation could assist them.
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3. WORKING TAX CREDIT AND CHILD TAX CREDIT
Introduction

[H244]

A5 a result of the Tax Credits Act 2002, wordng tax credlt and child tax oedit were introduced from 6
Aprll 2003.

S

*

[H24E]

Residence and "Couple” Stafus. Only claimants who satisfy the system’s residence reguirements ara
gliglble for support, and In practdce this can be problematic for some gmups In the first place, if the
claimant Is part of a ‘couple’, then the daim must be made Jolntly;! and this generally means that
both members of the couple must be In the WK at that time?. This may be difflcult if one of the couple
is living oF working abroad for other than short pericds. Entttlernent under an award made after @
eouple has claimed jolntly will cease If one of the couple is no longer able to make a jolnt claim — for

example after one of the couple has ceased to be eligible, or after ceasing to live together as a couple '

in clrcumstances whare HMRE daterming that the parties are living apart and this is likely to continue.
For some groups, for example dalmants from another ELYEEA country, the expectation |5 that a
couple whe have claimed jointly musk continue to be living together a5 a couple in the UK if presence
regulrements are to be satlsfled, and elglblliiy ks to continue. HMRC declslon-makers operate in
acoordance with provisions in the Tax, Credits Act 2002 iwvhich are slightly different bo those in othar
soclal security legislaton. Specifically, for tax credits purposes a "couple” means:

(a} 'a mian and wornan who are married to each other and are netther -
' (i separated under a court order, nor
{n separated [n dreumstances in which the separation is likely to be permanant,

{1}/ a man and woman who are not married o sach other but are living together as husband
and wife,

{c) byo people of the same sex who are Cvil parmers of each other and are peither-
n sgparated under @ court, order, nor
{in separated in creumstances in which the separation s likely to be permanent, or

{d}  two people of the same sex who are nof: civil partners of gach D'l:hEl' but are living
mpether as if they wera Civll pariners.”




CTC, Famity Affowance’ and Residance. With Increasing numbers of EU citizens working and residing
in the UK, and then refarning for pericds of residence in their home counkries, there are a numbar of
UK benefits which may be accessible by thase claimants even after they have ceased to be "present’ or
residing |n the UK. In some cases CTC has been paid with other benefits such as long-term Incapacity
Benefit ko those wha are no longer resldent here. This has been on the basis that CTC is a ‘Family
allowance’ under Requlatlon EC 140871, art 1. Whilst recognising the Important role that CTC can
play in supplementng househald income, particularly for clalmants with low incomes, and who are
rasponsible for the care of children, the status of CTC as a “family allowance” has never been antirety
clear. It has now been held® that whilst CTC is part of both the UK's and EU's social security systems,
and comes within 'sodal advantage’ provisions, art 1 defines family allowances as perodical cash
benefits granted by reference to the number, age, snd ather charactetistics of the houszhold’s Family
members. Far some kinds of suppar:, for example, where pensioners receiwing State income from
sources like incapacity benefits also claim CTC, CTC may not be within the definition. Access may be
restricked, and this will take groups (ke pensicners who are no fonger cesident. bthe UK. Jahateusr
their future intentions}, and who rely on Regulation 1408/71, arts 77-79 to claim family allowances,
out of eliglbllity. Howevear, |E should be noted that CTC remalns a “family benefit’ for some purpases,
Furthermaore, as a result of changes that came into effeck in May 2010 family benefits may be claimed
after the claimant has returned to another EL State, and whils resiclag ke ik Skated.

! Tax Credits Act 2002, s 3(33(a8). The legislation says a clalm “may’ be made jointly: but
guidance suggests that couples will normally be expected to make a joint clalm, taking
Inta account regsources that should properly be aggregated.

z Tax Credits Act 2002, 5 3{54).
2 PF dnd SF v HM Revenue & Custams [2010] UKUT 48 (AAC) (CTG/1853/2008).

4 Thig is the effect of “oe-ordinating provisions” In Regulakion BC BE3/2084 a-nd-rshéﬂges-.-
under the requlations that came Inks force from 1 May 2010,
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5 People in Special Circumstances

1. GENERAL

[Ha01]

The riles for the beneflis described in Chapters 2, 3 and 4 above provide a Ctrmmentclr{-f on key
benefits in the UK system, and discuss eligibility criteria. In certaln choumstancas spedial rules may
affert entitiement to certain banefits, or tha right bo be pald them.

2. PEOPLE COMING FROM ABROAD OR GOING ABROAD
Coming from abroad

[H402]

Pepple coming to the UK from abroad may have thelr entitlernent to benefits affected in a8 number of
ways. If they are 'subject to Immigration control” they may be excluded from entitlement for that
reason. This |5 the result of a pervasive restriction on access to benefies {including non means-tested
as well as means-tested benefits) that s In the Immigration and Asylutn Act 1993 and In primary and
secondary leglslation dealing with specific benefits. In additlon, some benefits are subject to specific
restrictlans on eligihlitty. For example, in the case of Income Support, (ke other means-tasted
benefits, a ‘pergon from abroad” is treated as hawving an applicable amount of *nil" - and cannot,
therefore, be paid 15 while that status continues?,

Other Sources of Support. Other forms of welfare assistence are also barred out for thase who are
subject b Immigration control, and this includes suppart from local authorites' social welfare services
under varous welfare measures llke the Soclal Weork (Scotlend) Act 1968 (see 5 120 of the 1299 Act).
Asylum clalmants are generally removed from eligibility for mainstream benefits support unless and
untll they are able to demonstrate ‘refugee’ sims. Instead, they may be ellglble for asslstance under
the separate support system catered for by Part VI (ss 94-101) of the Immjgration and Asylum Act
1099, Sypport normmally requlres the calmant W be destitute, or llkesly to bacome  destiute.
Accommodation may e arranged in appropriate cases. local authority support under the National
Assistance Act 1948 and other aommunlty care legisiation is barred out by 5 21(1A) of that Act and
restrictions in the Matlonallty, Immigration and Asylum Act 2002, 5 54 and Sch 3. It may be provided,
exceptionally, if the person's needs go beyond desttutlon — for example iF they have serious health
problems. Howewer, the scope for such residual suppart is limited to cases of significant needs, as
made clear by the Lords judgment in 2 (M) v Slough Borougt Coundf.

i Immigration and Asylum Act 1999, 5 115, For exceptions to this general rule see the
Soclal Securkty (Immigration and Asylum} Conseguentlal Amendments Regulations
2000, 51 2000{/536, rag 2, Schaduls. '

z Incorme Support {General) Regulatlons 1987, ST 19871967, reg 21A4A.

2 f20087 LEAE 52, [2008T 1 WLR 1808. Given that the clalmant's needs were belng met
by the NH5 no loeal authority duty was engaged. There may still be cases where
exceptional suppeort needs are not being met which angage residual support duties, as
illustrated by cases lke R (Pafazit]) v Lewisham LBC [2007] EWCA Clv 1351 (requiring
anencies to assess the claimant's needs by asking whether clalmants satisfied the
"desttutlon plus” best: an_approach that alsoe required them to answer the test corractly},

[1H402.1]

Further restrictions on support for people from abroad ars in the Nationallty, Immigration and Asyium
Act 2002, s 54 and Sch 3, particularly if they are 'overstayers’, or they are in the UK in breach of
imtmigration law. Howewver, this is now sublect to human righis-related exceptions which enable
decislon-makers in authorities and welfare agencies ko avoid belng In breach of Convention rights or
EU law. In the famlly conbext, In pardoular, there are important restrictlons In the 2002 Act that can
prevent acoormmodation, financial, and ather support being provided i & children in need and parents
of those children, under the Chiidren Act 1989, 5 17 and analogous provisions In the Children
fScotland) Act 1995, s 22, for example where the parent has ‘overstayed’, of ne longer has residence
rightst, The Human Rlghts Act 1998 In conjunction with Sch 3, para 3 of the 2002 Act, may regulre an
agency oF local authority to provide (or maintain} support where not to do so would entall a breach of
the claimant’s Conventinn clghts. In Bis respect, article 8 may be particolarly potent, as illustrated by
leading cases ke Chue?. In that casze @ local authority had refused to provide support to a Jamaican
mothar and her chilfraa (British citlzens who had been borm In the UK since her amival) pending
determingtton of her application for indefinite leave to remain. The authodty congidered that there
was no interference in thedr “familly lIfe” a5 this could be anjoyed In Jamaica rather than the UK. It was
held that suppart should have been provided. Except in *hopeless or abushve cases’ support should be




provided in such €3ses, and the authority was not able to pre-empt the result of a clalmant's
application for indefinite leave, which is @ matter for the Home Office to determine, naot welfare
agencies and loeal authoritles. Although the Court of Appeal acteptad that it was necessary for welfare
apencies ke local authorities 1o make an assessment of Irmmigration status for some pUrposes, it was
contrary to the *division of functions® aliocated by Parliament forr them o declde if a claimant for
support was eligible for leave remain. Accordingly, support should be provided pending that
rietermination in ofder to avold a breach of article 8.

1 See, In particular, the Nationality, Immigraton and Asylum Act 2002, 5 54 and Sch 3,
paras 1{g}; (i), 2, 3, and 7.

2 R (Clue} v Birmingflam City Council (20107 4 All ER 423, [20107 > FLR 2011, CA.

[H402.21

EEA Nationals and ‘Famiy Memberz", A national of @ European Economlc Area country, of @ colintry
with which Great Britain has a reciprocal agreement of soclal securlty matters, may be entitled to
certain heneflts. If condibens for a right of residence are met, and are malntained?, he ar she Is not 3

*person from abroad’, and is therefore not barred from benefles, Sirmlarhy, = fanriye member ofseely

nakionals, including the spouse or child {who may be fmrn a third country), also has a right of
residence and Aght to wark in the UK; and can access benefits and tax credits?, However, that right
depends on certain underlying conditions being met and retained. Also,.on the 'Matern” princlple, in
order to maintaln the spousalffamily connection EU Yaw requires both parfies to reside together in the
host stabe if the right of residence of one party (for example a non-EU natlonal) depends on the right
of residence of the other party (Malters v Minfstre du Travall et da FEmpfoi: C-10/05%. In the event of
divarce, death of a spouse who is an EEA nationa! [and from whorm @ right of resitdanoe *derives’] or
coming within one of the other exceptions in the legislatlon that facintate retention of residence righis,
the spouse who is not an EEA national may acguire her own right of residence, independent of the
gpousal ponmection. However, this requires the skrict conditions for reterttlon of a rlght to reslde that
are in the Immigraton (European Economic Area) Regulatons 2006 Geing gatisfied®. Provision 1g
made, for axample, for retention of & right to reslde by a divorced spolse as long as “priot o the
initiation of the proceedings. for the termingtien of the marriage or the civil parnership the marriage

or civil partnership had lasted for at least three. years and the partles 4o e marmiage o Tl -

parmership had resided jn the Unfted Kingdom for ab least qne year durng its duration”. Other
rotentlon optians are available o reg 10, for example if the former spouse ias custody of a child of

the EUFEEA matlonal; or a right of access in the UK o a child of the EU/EEA natlonal. In practice the -

strict conditions for retention can and often do bear down hard on @ spouse or partner wha divorces in
the pne year ‘reception’ phase follewing arrival In the UK — or before she or he can meet. the other
ennditlons for & retalned right to reside.

1 Directlve Mo 2004/38/EC and the Immlgration {EEA} Regutations 2006, 51 2006/ 1003
give EEA nabionals and their familly members *res movement’ rights that are Treaty-
hased. However, eligibility 15 subject to the conditions and limitations in the Treaty (arts
20 and 21 TFEU, ex aris 17, 18 TEC), and restrictlons in Directive 2004438, Inchiding

axpectations that claimants should not be, or af risk of pEeoming, & burden op-Ee-sockak

ass|stance systems of the host State. Eligibility is suUhiject to the condltions aind
limitations in the Treaty (arts 20 and 21 TFEU, eX ares 17, 18 TEC), and restrictens I
Directive 200438, Including expectations that clalmants should not he, or at rlsk of
becoming, a burden an the ‘social assisianoe Systems of the host State.

: 5 a result of the *right to reside” that is given to spouses, children, and other family or
extended family members by Directive 2004/38, and the Immlgration (EEA) Regulations
2006, 51 20061003, regs F-10.

5 [200€6] trom AR 471, ECD. .
4 Immigrakion {EEA) Regulatlons 2006, S1 200641003, reg 10. Reg 10{5)(d)(i}, for

exarple, for example, provides for retentlon of a right o reside by a divorcad spousa as -

lgng as "prior ko the initigtlon of the proceedings for the terminakion of the marrlage or
the civi] parmership the marriage or dvll partnership had lasbed for &t least Ehree years
and the parties 1o the marrlage or civll parmership had resided In the Unlted Kingdom
far ot least one year during its duraton’. Oiher retention opbons are avaitable nreg 113,
for example if the former spouse has custody of a child of the EW/EEA natlonal; or &
right of access i the UK to a child of the EU/EEA national. However, Tt may be difficult
for some groups, Wciuding spouses who are third country nationals, to satlsfy the
demanding conditions For retaining residence rightts: SeeHHEEET a3 Prritich-
“precarlous Welfare: Famiky and Extended Familly Members’ *Rights to Reside’, Suppott
and Worl’, The Advisar 131 Jan/Fab 2009 and K. Puttick *Recogniton of Overseas
Unilateral Divorse after K v K: the Implications for Divorced spouses and Child
Dependants’ Finandal Support, State Welfare and Public Pollcy’, Welfare & Family: Law
& Practine 2008 15.4 32, 98-100.

[H2D2.3]
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‘Residence” and Migration Status Gatewsys and Barrfers. To be eligible for benefits, and tm be a person
with @ *right to reside’, some EU citizens, notably those from the newer Accession States since May
2004, must have been working and registered in accordance with the requirements of the Home
Office's Worker Reglstration Scheme. If they cease work before completing a year's continuous service
they will not be efigible for benefits like ncome support!. In the leading case of Zalowska the Lords,
by a majoerty, held that the scheme required a national frem an A8 country (Poland} who had
: exparienced domestic violenos, and had significant needs, to have completed 12 menths continucus,
registered service before she was eligible to daim Income Support. Although she had warked for 12
. matiths not all of that, period was In registered employment, so she remalnad a “parson from abroad”.
- They rejected the argument that the scheme was disproportionate or discriminatory. In that @se the
- claimant had experlenced domestic violence — a factor thet can, in somg clroumstances, enable a
person &0 establish a right to reslde that is independent of the spouse or family member that is
responsible for the violence {reg 18{3}d}iv)), but which would naot have assisted Ewa Zalewska in
her partcular sluation given that har parther would not hawve had a right to reside, and her status did
not derfve from her assaclation with him. In practice, the domestlc violence route is imited, and only
assists those whi can satisfy the other criteria in meg 10. In parbcular, it only relates o the ‘contlnued
right of resldence in the United Kingdom of the persen .. The threshold that has been =et iz also
high, and repressnts a significant hurdle bo get over for many claimants. Retentlon imust be
! swarranted by particularly difficult clrcumstanoes .. while the mardage or dvil partnership was
S subsisting’.

Although the WRS scheme ended from 1 May 2011, this was subject to transitional provisions®. The
government has also made It clear that |E will impose transitional cantrols on access to the labour
market in sccordance with Arcession Treaty provisions to any entrants froim other States joining the
EU In the futura [Written Ministerlal Statemant on the Closure of the WRS Scheme’, Home Office 10h
March 20113, Accordingly, the principles that have been developed and the case law may sdll be
relevant. It |5 also open to @ Member State to relmpose controls iF labour market conditions or
“disturbances” merit this. The EU Commission approved such restrictions in the case of Spaln after an
application it July 2011 as a result of Spain’s hlgh unemployment, and the large number of Romanian
| nationals {nearty a millllon according to the EU) residing in Spaln.

! In the leading case of Zalewska v NMorthern Ireland Department for Social Development
[2008] URHL 67 the Lords, by a majority, held that the scheme required a natjonal from
an A3 country (Poland) whao had experienced domestic violence, and had slgnlflcant
needs, to have completad 12 months continuaus, reglstersd service before she was
eligible to clalm Income Support. Although she had worked for 12 months not all of that

. perod was in registered employment, 5o she remained a “parson from abroad’. They
rejected the argument that the scheme was dispropartionate or discriminatory. In that
case the claimant had experienced darmestic violence — a factor that can, in some
circumstances, enable a person to estabiish a right to reside that is independent of the-
spouse or Family member that is responslbla for the violence (rag LOCSI(AIIVE, but
which would nnt have asslsted Ewa Falewska in her parbdcular situation given that her
partner would not have had a right to reslde, and her status did not darlve from her
assodation with him. In practice, the domestic vialence route iz limited, and only asslsts
those who can satisfy the other criteda In reg 10. In particular, It only relatzs to the
*ocontinued right of resldence in the Unjted Kingdom of the person . The thrashold that
has heen set is also high, and represents a significant hurdle to get over for many
claimants. Retention must be “warranted by particularly difficult cireumstances ... while
the manriage or civil partnership was subszlsting”.

z Accession (Irmlgration and Waorker Registration) (Revocation, Savings and
Consequential Provisions) Regulations 2011, SI 2011/544. WRS requirements are stil)
relevant to clalms for support inthe period befors revocation.

[H402.4]

The Right o Reside and 'Qualifed Person” Siafus. European Boonomic Area natlonals residing in the
UK, but who are not workers or economically satf-sufficlent, cannot access Income support, housing
beneflt, councll tax bensflt, or penslon credit; and the fact that they may be lawfully In the UK, and
reslding here, |5 not sufficient, as they must also have a ‘right to reside’, for example a5 o warker or
workseeker?. Similarly, while family members and extended familly members have a right to reslds on
the hasis of thelr Familial connection, the right is susceptible to being lost In some conkexts, for
example K the EU/EEA spouse glves up hls job and leawves the country — or if there has been
separadon in drournstances in which the relationship has clearly ended, and the parties are living
apart In different countries. At that polnt, the non-EEA nakicnal’s position may be difficult; and she oF
he may have lost the right o work, and to access State beneflts like Income Support £as well as the
ability to access local authorty houslng support). Among other requirements, the expectation in
Requlgbon 2004/38 I3 that such claimants must be economically active, or saif-sufficlent In order to
retain thelr right of residence and thersfore right to support from the host State. One uncertainty has
been whether a right of residence can be retalned on an alternative basls, namely the provisions of
Regulatlon 1612f68, art 12 If the clalmant — a provision thatl assists primary carers of chifdren of




former workers If those children hawe starbed in the UK’s education system. This was an lssue
highlighted in the case of Harrow London Bovough Councl w fbrabim: C-310/08% After the Court of
Appeg| In that case referred to the ECI, the Grand Chamber of that court ruled that Mrs Thirahim eeuld
estahblish a derived residenca right on the basis that her child had started in UK education and neederd
a parent to asslst her realise her right to continue in that education. Furthermore, the rght of
resldence is not subject b0 a conditon that the person must have sufficient mesources and
camprehensive slckness insurance cover: & conslkderabon that can also assist parents who are EEA
natlonals, but who would alse normally be subject ko requirements that they are elther economlcally
active or 'self-sufficient” and not [lable to be or become a burden on the host Member State's soclal
BssisMENCe systerm, as In Teixeira: C-480/08, decided at the same Hme as IBrafifm. A simllar result to
that in Feixelr? was achieved In the Zambrano case, another important case in the family" context. In
that case, a Colombian parent of a child who had acquired Belglan residence while the family lived in
Belglurm was accorded & derlved right of resldance in order to protect the EU citlizenship rights of the
child. More predisely, the Eurcpean Court ruled that art 20 of the, Treaty (TEEUY prectudes &, Member
State from refusing or withdrawing a right of residence (and social benefits, Induding the rlght to
work) to a third country natlonal who is the parent of an EU citizen if the efect of this would be to
prevent him oc her enfoying citizenship-related rights, Including resldence in a Member State.
Arguahly, this opens up & new, ‘citzenship® based dimension ko Besved: Fesidonge - Fighis, -akhauigh ...
unlike fbrakim and Teixeirs (where the parties were plainly not economlcally active or self-sufficient’)
Mr Zambrang had been In employment, and was able to refum to employment subject to the
authorities issuing him with @ work permit’. The case Is slgnlficant in that the Zambrang family were
not even "beneflciarles” of free movement vlohts. Interestingly, the result was relnforced by “family
unity’ rights under ECHR, artide 8, although the case came oo early for the family to rely oh the EU
Charter of Fundamental Rights that now apply and which are legally enforceable under the Treatles,
including arficle 7 {respect for family life} and artlcle 24 (children's protection and “best interests7:
clearly & new dirmenslon to residence and support righks a5 provides & further basis that assists in the
assertion of residence and Nnked social rights in appropriate cases.

! Abdirahman v Secrelary of State for Work and Penslons [2007] EWGA Civ 657 (also
reported as R{IS) 8/07). The claimants only had a right to reslde, amdtherefare-.
eligihility for means-tested benefits like Pension Credit, if they were *qualified persons’
wlithin the meaning of the Imrigration (European Economic Area) Regulaticns 2004, 51
20041215, A clalmant from an EU country who has ceased woark, involuntarlly must
normally make a valid clalm for Jobseskers Allowance [n arder to retain a right to reslds
ag @ workseeker. However, it has been held by a three-judge panel of the Upper .
Tribunal, having regard to the purpose of the schems and to assist those who have been
affected by an economic dismissal or other involuntary unemploymeant, that it is
sufficient o indicate that work s being soughr, and tHgger a registration in that way for
resldence Hohts to be retatned; see Secrefary of State for Work and Pensions v FE © '
[2005] UKUT 287 [AAC) {CIS/184/2008), Co.

2 {2010} 2 CMLR 51, [2010] ELR 261, {2010) Times, 26 February.

3 Zambrano v Offfce Natfonal de F'Emploi (OnefM) [2011] ALL ER (EC) 491, Teixeha Is
reported at Tefxelry v Lambeih LBC (C-480/08) [2010T 2 EMLR, 50, Gramd Charmber:

IH4-IJ'2.5 1

Regardless of immigratitn status, many benefits have residence and presence requirements (inchuding
the *habltual resldence test) which mean that there is no entitlernent until the claimant has lived in
Great Britzin for a period of Yime!, In the case of tax credits, there are ‘presence’ and residence tests,

Residence, Imfegration & ‘Proporljonsilty” Requirements. Even If a claimant |s an EU natlonal, and
lawfulty residing in the UK, she may be excluded from rmeans-tested benefits, including so-called
*hybrid” banefits that straddle the divide between social security and soclal assfstancs {suech as Pension
Credit) if she is pot self-sufficlent, and has not warked and thersfore satisfied economic Inteqration”
requirements since amival. Although this may engage provisions in measures like Regulation (ECY -
1408/71 (Regulation BE3/04 from 1 May 2011) which bar oot Indirect discrimlnatlon, the
discriminatory treatment involved can be *justified’. This was confirmed in the Supreme Court case of
Patmalniece®. Since that case, k has been held that groups ke pregnant women who have been in
employment, but who have given up that employment before givfmg birth, ane aratite b retEire
‘worker’” status as this iz nol expllcitly catered for In the free movement provisions in Directve
2004438, art 7. Bven if this is discriminatory, as a result of the Paimafitece dedsion such
discrimination is indirect, and can therefore be justiflad. As the claimant is no longer a “worker’, and is
not able [o derlve a right to matemity leave from her contract-of ermploymment of the, smplkogment. .
relationship, ghe is unakle to dalm the protection of the provisions in reg 7 of Regulation 163 2/88%
However, less favoursble treatment of EU nationals who are In employment, for example by
withhalding the 50 Plus element used in the calculaon of WTC has been held o be discriminatory
under Regulation (EC) 1608/58 {and not justifled) in a tax credits case®. The detalls on all thesa points
are complex and vary ‘according to different beneflts, and expert advice should 0 most cases be
sought. :




2 Ag In NMessa v Chigf Adfudication Officar {20007 Fam taw 28, HL. Habitual residence
required that a person shouold reside in the UK for an appreciable period of time i order
to establish her residence before sholbillty for IS could be shown. The test has been
applied in later cases like Gingi v Secrefary of State for Waork and Penslons (20027 1
CMLR 20, CA.

2 The Tax Cradiks Act 2002, 5 3(3) requires that a claimant must be 'in the United
Kingdom”. Reguizations made under s 3(7) prescribe when & person 15 to be treated as
in, or not n, the United Kingdom. A requirement 4o be "ordinarily resident’ |5 Imposed by
the Tax Credits {(Residence) Regulations 2003, 51 2003/654, reg 3(1). Groups like
European Economic Areg workers are generally ellglbls for t8x credits If they are
worklng legally In the UK {and they are not subject to the ong-year employtment
contineous service requirement that applies to other means-tested benefits like Income
support). As Iong as a child tax credit clalmant has a “right to reside” In the UK, hea or
she may claim the benefit. Guidance on this is in the Tax Credits Technical Manual, para
TCTMG2003 (acoessible at the HMAC website).

R Patmainlace v Secratary of State for Work and Pensfons [2011 1 UKST 11, dlisoussed In K
Puttlck, ~ Discrimination, Integration and the "Right to Reside” after Patmalniece’, The
Advissr, 1459 May/June 2011, pp 8-13.

4 SF Prix v Secrelany of Sfate for Work and Pensions (20117 EWCA Civ 806, Although the
decision is harsh, and on the face of it discriminatory, as 8 construction of the scope of
art 7 it 15 clearly eorract, parbcularly given that the travaux preésparatoires_before the
artlcle's enactment confirms that pregnant women were excuded from the scope of
‘worker status and retention provisions — and the decision wag assisted by the
precedent set by Digs v Secretary of Stete for Work and Pensions [2010f I CMLR, CA.
The European Court in that case [Case C-325/0%: Judgrment of the Court 31 July 2011)
alsa held that the clalmant had not acqulred *permanent residence” given that she had
ngt satisfied the condfidons for residence in Directive 2004538 art 16013, (4 that
enablart her b3 acqulre that starus based on legal residence. Therefore she had not
acquired an unconditicnal right; to benefits support.

5 MR v HMAC f2013] LUKUT 40 {AAC) (26 January 2011).

[H402.6]

Exceptionally, and asgisted by the deployment of principles establlshed i Saumbast and

‘proporticnality’ requirements, a right of residence for the purpose of claiming Income Support may be
asserted, This was shown in a case whaere an EL national had to give up her employment In order to
care for her husband. From that point, both members of the couple had Cersed to be self-sufficient.
The judge In that case was abla bo identify a lacuna in the scheme that facilitated the acguisition of &
resldence right®. In the later @se of Kakzmarek® in the Court of Appeal, however, an attempt to base
a right of resldence directhy on the treaby and free movernent provisions falled wher= a Polish national
had qualified perscn status, first as a student gnd then as a worker In a care homne for three years.,
She argued that this was sufficient o demaonstate the required level of tintsgration” 0 the UK host
cormmunity, and that it should not therefore matter that she had ceased work after o pedcd of
matemnity leave - especially as sha intended to return to paid employment as scon as she was able bo.
Havlng lost her *right to reside’ it was net dispropeortionate to bar her out of benefiks. This was azsisted
by the Introductlon of a new right of permanent residence after five years resldence, and this helped
the courk bo gaugs the parameters of proportionallty. In this contexk it was not disproporionate to
refuse SUpport to refuse support to a claimant whe had ceased to be a jobseeker and was no longer
economically active, and would stlll requlre a further two years of residence before she could acquire
perrmanent residence (and at that stage rely on social assistance unconditionally).

mMore recenty, the Upper Tobunal has sought to darify the positlon of claimants in drcumstances thak
are not explicitly catered for, either by Mrechve 2004738 or the UK legisiatlon. It 15 unclear, for
example, whether a claimant who bas clearly had long-term resldence in the UK, and therefore
appeairs 1o be well settfed in berms of "soctal integration” criteria (for example on the besls of previows
sel-employment, the need W avnld creating obstacles o the "rlght of establishment’, and to secure
apparent derived rights based on children who have made a start in the UK education system} shoutd
be accorded a right of resldance. On the face of It the comulative effect of such features of theair
circurnstances would indicate that they should be treated as having a right of residencs, and therefors
access to State benefits. Howswer, given our courts” apparently sirict stance on the need to satisfy
*eeonomlc Integration’ criteria, and ko malntaln thelr connectlon to the labour market as an employed
peraon, or else in terms of activity in @ self-employed capaclty (thersby contributing to the
communlty, and avolding becoming dependent on the Stabte welfare system), their satus is far from
clear. This was the issue in the case of Secretary of State for Work and Pensfons v L (I5]*% In that
case the clalmant came to the UK before Poland acceded to the EU, established herself in self-
employment that was clearly within the scope of the Treaty provislons (art 49 TFEY, ax art 43 TEC),
continued |n self-employment at different time after Poland’s accession n 2004, and subsequently
beczime a primary carer of her child, Her child had, by this stage, started In the UK educaddon system
- & factor suggesting that she also may have acquired a derived right of residence on the prindples




estahlished In the Telsals case, although this was uncertain given that the case law on such darlved
rights has generally focwsed on primary carers or the partners of prirmary carers who have previously
had "worker’ status. A key oconsideration in such cases is also the need to ensure that free movement
and the right of establishment are nat Impeded. It was unclear, howewver, whether such self-
employment, and particularly intermittent self-employment, could be equated in BY and UK law with
“employment™ On the sirength of these factors it would appear that the claimant was clearly
sufficlentty established to mert a rlght of residence, and therefore eligibility for Income Support.
Neveriheless, it is perhaps Indicative of the uncertainties In thls area of benefits system that the judge
in the Upper Tribunal opted ko refer the case to the Court of Justice of the EL,

L Bawmbast and R v Secretary of Stabe for the Home Department (Case C-413/99] [2002)
ECR I-7091, [2002] 3 CMLR 23, ECT.

2 RIS 4709 (Judge RWFand}.
4 Kavzmarak v Sacrefary of State for Work amd Pensfons [2008] 2 CMLR. 3, CA.
4 f201 1 UKL 108 (AAC),

[H402.7]

EU Gufdance ot ‘Fropariforafity”, Soon after the decision In Kaczmarek, e EU Cornmission kssued
guidance o Member States” authorities, ncluding welfare--agencles; about tbe appication. of. free
movemant provisions. Among other things, it reminds decision makers that declsions which affect
aCoess bo social essistance should be taken 'proportionately”. To this end, a ‘propotdonality test” is
recommended. This emphasises the need for several key questions to be addressed, and these
encempass considerations referred ko In Recital 16 of Directive 2004/38 when deciding whether a
claimant has becomne a burden on the host State’s social assistance syster.andd& at sk of losing ..
thelr right of residence (and therefore their right to continue accessing support)l, A key point js
whether it is a ‘case of temporary difficulties, The process should also ke to account the duration
of residence, the personal circumstances of the clalmant,. and. the amount. of 2ld granted  when
deciding whether the beneficlary has becomi an unreasonable burden on the soclal assistance system.
The guidance, paricularly when consldered in confunction with the key points In Recital 16 to
Direclive 2004438 (highlightlng the need to consider fackors ke the durats of residorics and the'
personal clroumstances of chkimants before decislons on residence are made), suggests that UK
guidelines and practice® may be out of kllter with EU requirements?,

More recently, the “non-regression” princlple, a strand of *proportionallty’ reguirements, has been
invoked when contesting the refusal or withdrawal of a right to reside. However, in Miskovic the Court
of Appeal rejected a case where the appellant sought bo rely on this. 1t concluded. that requiring a
Formier falled asylum claimant who had previously been allowed to work while he applied For asylum tw
comply with the employment requirements of the Worker Reglstration Scheme (WRS} was not
unreasonable or *disproportionate’. Nor was & unressenable to. refuse to allaw bl anaregate, any of |
the fme he had spent In employment while he was an asylum clalmant to count towards completion
of the 12 months WRS-registered employment befors benefits could be claimed®. . ’

! Secton 2.3 of the "Communication from the Commission to the Buropean Parliament

and the Councll on Guidance for Better Transposition and Application of Directlve
2004/38/EC an the Right of Citizens of the Unlon and their Family Members bo Move and.
Reside Frealy within the Terrltory of the Member States’, Brussels 2.7.09 COM (2009}
213 Final. 1t is not clear whether the operation of UK adjudication procedures have
implemented this and other aspects of *propartionality’ requirements; and the issue did
not have o be considered by the Supreme Court In Patmalinisce.

# For DWF guldance to decdision-makers, see 'Habitual Resldents dnd the RIght ro Reside®
I the Dedsion Makers Guids, Part 3, Vol 2, ch 7 {updated Feb 2011).

For & fuller analysis of this, diseussion of DWF guidance to dedsion-makers on
determining issues of residence’ ang ellglbility for support, and relevant case-law, see
K. Puklck *Paying their Way? Contesting *Rasidence’, Self-Sufficiency, and Economic
InacHvity Barrigrs bo EEA Mationals' Soclal Benefits: Proportionality and Discriminaton
Requirements’, Journai of Immigration, Nationallty. and Asylum Law (20111 Val 25(3]

* Miskaovic v Secretary of State for Work and Pensions [2011] 2 CMLR 20, CA,
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Discrimination, ‘integration’ and the Right to Reside after Patmalniece

In this article Keith Puttick considers the way the Right to Reside and

_Integration requirements affect European Economic Area (EEA) claimants who

have not heen economically active, and looks at the scope for discrimination
provisions to assist claimants after the Supreme Court case of Patmalniece.

As the Patmalniece case' highlighted this year, there are a number of groups of EEA
nationals in the UK who are bamred out of ‘special non-cortributory benefits’
including mainstream sources of support like Income Support, Pension Credit, atc.
This is as a result of the way Right to Reside (RiR), habitual residence and
integration requirements operate. This is particularly problematic for claimants who
have not been in employment (‘'sconomically active’} since arriving in the UK, or who
have worked or been selff-employed but have not then retained a RIR. under the UK's

legislation dealing with retention after ceasing employment, retiring, or becoming '

permanently incapacitaied from work.” In some cases EU Law can confer a derived
residence right on such claimants, for example if they are caring for a child or other
person who has a RIR or residence rights under EU law. This was lllustrated last
year in the lbrahim case.* Ms Ibrahim was a Somali national married to a hushand
who had acquired Danish citizenship. She and her children had bean permitted to
enter the UK ta join him. However, he ceased to be a ‘qualified person’ after claiming
Incapacity Benefit, and he did not retain a RiR after leaving the UK. The ECJ held
that as the principal carer of children who were ‘installed’ in the UK, and who had
started their UK education, she acquired residence rights in that capacity. The
children's right to complete thelr education, and the carer's right ta reside in order to
facilitate this, were both assisted by the equal treatment pravisions in Reg 1612/68.°

Before considering the role that equal treatment and anti-discrimination measures
play in assisting claimants who are EEA nationals or their family members, it is
necessary to consider the Patmalniece case, and the recent Eurcpean Cour
discrimination case of Bressal, in more detail.

PATMALNIECE & DISCRIMINATION

Galina Patmalniece came to the UK in June 2000. She claimed asylum on the
basis that Latvians of Russian origin, like her, faced persecution. However, by
January 2004 all attempts to establish refugee status had failed. She was destitute
apart from a Latvian pension of about £50 a month. Even whan compared to asylum
claimants who were assisted under the National Asylum Support 3cheme at the time,
she had very little income on which to live. Four months Jater, after Latvia joined the
EU from 1% May 2004, she claimed Pension Credit (PC). However, this was refused
as the State Pension Credit Agt 2002 s.1(2) required claimants to be ‘in Great
Britain’; and she could not saiisfy this requirement unless she was a ‘worker or
‘qualified person’, or could show she was habitually resident. The President of
Tribunals allowsd her appeal on the basis of direct discrimination within art 3 of Reg
1408/71. He concluded that as UK nationals did not face this obstacle then EU
nationals should not have to do so either. He held the requirements to be ‘unltawful
and of no effect. Gummissinnar Mark Rowland then allowed an appeal by the
Secretary of State® He accepted that the RtR requirements imposed on PC
claimants, which all UK nationale but only some EEA nationals could pass, was

“discriminatory. However, unlike judge in the 1% Tier tribunal he treated the

discrimination as indirect rather than direct. This meant it could be justified as a
proportionate means of achieving a legitimate aim, namely the protection of the UK's




public finances. As Pension Credit had the characteristics of social assistance there
was na abligation to support a claimant who was not self-sufficient.

The Gourt of Appeal rejocted a further appeal.” A key issue for the court was
whether the anti-discrimination provisions in Reg 1408/71 could assist the claimant. it
noted how the court had previcusly considered the positicn of Income Support and
Pension Credit claimanis in Abdirahman.? Although the claimants in that case were
EU nationals and were lawfully resident in the UK, they did not qualify for a RIR. The
court concluded that the discrimination complained of did not come within the
protection of the EG Treaty. The IS claimant could not show that she had residence
rights under UK isgislation, nor could she show that she had a residence right under
EC Treaty art 18, parlicularly as she was not self-sufficient. This was underined by
Dir 90/364° which enabled a Member State to make it a condition of the grant of a
right of residence to nationals of cther Member States that they have sufficient
rescurces to avoid becoming a burden on its social assisiance system. In
Kaczmarek' the claimant had baen a student, and then worked for three years.
However, she had later become economically inactive, and claimed IS. She relied on
ari 18 to establish a right of residence, arguing that it was disproportionate to deny
her a right of residence given that she had satisfied sockal integration requirements
on the kasis of her past work and status. The appeal failed, and the court hedd that it
was not a disproportionate response to bar her out of support. It made no difference
that she had been working before becoming economically inactive

DID REG 1408/71 ASSIST?

Unlike the claimants in Abdirahman and Kaczmarek, Galina Patmalniece relied on
Reg 1408/71, particularly the equal treatment provisions in art 3(1). Despite this, the
result was eventually the same. Giving the leading judgment in the Court of Appeal,
Lord Justice Moses concluded that the conditions for Pension Credit were not overtly
based on the nationality of the claimani. He szid that the fact that nationals fTom
other member States could qualify, whether as workers, members of the same
family, or for other reasons, ‘precludes such a conclusion’. Although the restrictions
woere indirectly discriminatory, they could be justified. The UK, as the claimant's
country of residence, could impose conditions of entittement that required either
‘economic integration ar a sufficient degree of social integration”; and thess did not
affect her eligibility to her Latvian pension (as this could be ‘exported’ undsr art 10(1)
of Reg 1403/71), or disadvantage her in the exercise of freedom of economic
migration within the EU. He commented that the requirement for claimants to have a
RitR if they were not within the scope of the State Pension Credit Regulations 2002",
ie if they did not have 'worker' or ‘qualified person’ status, had besn added from 1%
May 2004 in changes made by the Social Security (Habitual Residence) Amendment
Regulations 2004 as a result of changes aimed at excluding claimants without
resources, and who had not worked, living on income-related bensfits.
There was then a further appeal to the Supremes Court.

DISCRIMINATION: SUPREME COURT'S REASONING

Giving the leading judgment of the Supreme Court, Lard Hope (at para 20) said that
there were three issues raised by the appeal:

{13 Did the conditions of eniitlerment to benefit in reg 2 of the 2002 Regulatlnns gwe
rise to direct discrimination for the purposes of art 3 of Reg 1408/717

(2} If they gave nse only to indirect discriminatian, was that discrimination objectively
justified on grounds independent of the appellant's nationality?




.3} If the indirect discrimination would otherwise be cbisctively Justified, was that
conclusion undermined by the favourable treatment given by reg 2(2) to Irish
nationals? ' -

On the first-issue, he said that the disadvantage that naticnals of other Member
' Gtates encountered when trying to meet the requirements of reg 2(2) ‘'is due entirely -
to their natienality' and had a RIR been the sole condition of entitlement it would
without doubt have been directly discriminatory on grounds of nationality’ (para 29).
However, he thaught that the effect of req 2(2) had to be looked at in the context of
the scheme in s.1(2)(a) of the State Pension Credit Act 2002 and reg 2 "as a whole’.
On that basis, while mast UK nationals were habitually. resident, others were not.
Although they could all meet the RtR requirement in reg 2(2) because of their
nationality, naticnality alone did not enable them to meet the requirement in reg 2(1).
He said that in cases involving ‘compasite’ tests like this, the approach to be taken

was assisted by the case of Bressol.™

In Bressol, changes in French education policy had.resulied in an influx of students
from France fo Belgium. In order to protect its finances, Belgium had introduced
additional conditions on access that did not apply to Belgian nationals. The court had
rejected the Advocate-General's conclusion that this was direct discrimination. The
court had looked at the conditions ‘cumulatively’ (para 34), and had then gane on to
consider whether such a difference was objactively justified. This, he said, had made
it ‘plain beyond doubt’ that the case was one of indirect discrimination. There was an
‘obvipus similarity’, he said, between the conditichs imposed on non-Eelgian
nationals in Bressol and the circumstances in which a person is treated’ as being in
Great Britain by reg 2 of the 2002 Regulations. The Pension Credit scherme, he said,
had been 'constructed in a way that made it more likely to be satisfied by a UK
national than by a national of another Member State. Applying the reasoming in
Bressol, this was not direct discrimination an grounds of nationality. However, as the
scheme puts naticnals of other Member States at a pariicular disadvantage, it was
indirectly discriminatory. As such, it had to be justified (para 35).

JUSTIFICATION

The test to be used in deciding justification in indirect discrimination cases, said Lord
Hope, was provided in Bidar.* In that case, the ECJ held that the criteria for granting
assistance to cover the maintepance of students risked placing primarily nationals of
other Member States at a disadvantage. This was because the condition requinng
them to have residence in the United Kingdom prior to their studies was likely to be
more easily satisfied by United Kingdom nationals. This could be justified only if it
was based on ‘objective considerations independent of the nationality of the persons
concemned and was propottionate to the legitimate aim of the national provisions'.
Accordingly, the focus was on the Secretary of State's reasans for the difference in
treatment in the pension Credit schemne. Did they provide an objective justification for
it? If they did, was the justification based on considerations that were independant of
the nationality of those concemed? :

In finding for the Secretary of State, Lord Hope had regard to the government's
stated reasons for introducing the RtR when it responded 1o the concemns of the
Social Security Advisory Commitiee in 2004 {Statement by the Secretary of State
made to the SSAC, Cm 6181, para 14, as discussed by Moses LJ at para 10 of the
Court of Appeal judgment). The ‘underying purpose’ of the restrictioris had been o
safequard the United Kingdom's social security systern from exploitation by people
who wished to come to this country not to work but to live off income-related
benefits” and that it was ‘not unreasanable to concentrate benefits on people whe
have a particularly close connection with the UK or to expect people to have a nght to




reside in the UK before they become entitled to income-related benefits funded by
the UK tax-payer {para 38). The government also considered (at paras 97, 58} that
its proposals were compatible with EU Law, as there would be no difference in
treatment as between nativnals of the AB acecession states and other nationals, and
given that residence requirements as a condition of access to income-related
benefits would alse apply to UK nationals. The requirements would thereiore ‘apply
equally to nationals of all Member States’. Furthermors, Pension Credit was an
income-refated benefit to help people in need, and it was not incansistent with Reg
1408/71 to refuse it to those who could not acquire a RIR - an approach supported by
the court in Trojani™ and Dir 907364, .

Lard Hope accepted these points. He observed that the Secretary of State's wish to
prevent exploitation of welfare benefits by those living in the UK but not working here
was a legitimate reason for imposing the right of residence test; and this was
supported by Advocate General Geslhoed's opinion in Trojani (at para 70) that it is a
basic principle of Community law that persons who depend on social assistance’ will
be taken care of in their own Member State'. He went on to assess the questions of
whether the justification offered was ‘relevant’ in the Pension Credit context, whether
it was ‘sufficient’ and operated in a way that was ‘independent of the nationality of
those concerned’. On these peints he accepted the case made by the Secretary of
State. He also rejected the argument that, as entitlement to Pension Credit is
extended to Irish nationals, it was discriminatory not to extend it to nationals of all
ather Member States (primarily because the favourable arrangements made for lrish
nationals is protected by art 2 of the Protocol on the Commoen Travel Area}.

OTHER JUDGMENTS -

Lady Hale also decided that the decision in Bressol meant that the case had to be
treated as one of indirect discimination. This meant the differences in treatment had
to be prohibited unless they could he objectively justified. She adopied the test in
Bidar for determining wheiher differences in treatment could be justified, and then
considered the history of the introduction of the habitual residence test since 1984,
and the reasons for the introduction of the right to reside. She said the RtR had been
introduced because the habitual residence test in its earier form did not deal with
longer-term access to income-related hbenefits paid out of general taxation when
claimed by those living indefiniiely in the UK without being economically active. She
noted how in Trojant it had been decided that a claimant from another EU country,
when applying for a benefit bacause of lack of resources, did not derive a right to
reside from art 18 of the Treaty. A lack of resources took him outside the terms of Dir
a0/384. Nor did she find anything in Trojani to suggest that ‘'mere presence, without
any right o reside in the host country, was sufficient: ‘All the emphasis in the relevant
paras 40-45 is on residence and not presence and moreover on formally approved
residence’. Lord Brown agreed with Lord Hope and Lady Hale. o

The only dissent came from Lord Walker. Even when classified as Indirect
discrimination, he considered that the provisions in reg 2{2) of the State Pension
Credit Regulations 2002 were "probably aimed at discriminating against economically
inactive foreign nationals on the grounds of nationality. Whether or not that was {he
intention of those who framed them, they have that effect... Even though classified
as indirect discrimination, it is not capable of justification because the prapased
justification, once examined, is founded on nationality’ {para 75).

EU COMMISION ‘DISCRIMINATION" NOTICE

Interestingly, on the jssue of compatibilty of the RiR system and EU law, the
European Commission has recently invited the UK to submit observations on the




compatibility with EU Law of the imposition of the RtH test for benefits within the
scope of Reg 1408/71. The notice, issued last year”, expressed the Commission’s
concemns ahout the way the RiR system has been operating, and requested the UK
to 'end discriminatory conditions on tha right to reside as a worker which exclude
from certain social benefits nationals from eight of the fen Member States (Czech
Republic, Hungary, Slovakia, Slovenia, Latvia, Lithuania, Estonia, Poland} that joined
the EU in 2004'. It clearly considered the requirements ‘discriminatory’, and a breach
of transitional arrangements on free movement as well as ‘the obligation fo ensure
equal treatment on the basis of nationality’.

If the Commission is not sadisfied with the UK's observations a ‘reasoned opinion’,
and the UK’s remedial action, the Cammission can bring the matter before the Court
of Justice of the EU. In the Patmalniece case, Richard Drabhle QC for the intervener
{the AIRE Centre) argued that the Commission’s notice was a further factor adding
doubt about the compatibility of the RIR with EU law. Although he referred to the
. notice in his judgment, Lerd Hope clearly decided that it was too earl:-.r 1o draw any
A conclusions on this particular development (para 40).

CONCLUSICONS

Fram 1% May 2010 all EU nationals' rights in relation to rights under the EU's system
for co-ordinating social security systems are dealt with by Reg (EC) B83/04. Reg
1408/71 will just apply to EEA nationals, namely those from Norway, Switzerand,
Iceland, and ]_iechtenstein Under Reg (EC) 883/04 most benefits other than special
non-contributory benefits' are fully ‘exportable’. Take-up of support in host States
will be assisted by Reg (EC} 987/09 and the ‘elements for determining residence’, 18
In some situations this may help groups like retirees who have previousiy worked in
another EU) State, bui have not worked since arriving in the host State, and where
there is a dispute between agenties in different states about the issues of
‘residence’. It remains to he seen whether there will be any easement in ihe
operation of national residence requirements such as the UK's RIR, and the
exceptions built in to Treaty provisions and free movement rights (including self-
sufficiency requirements). With effect fram 1% May 2010, there will also be a number
of changes to the RIR regime. In particular, the Worker Registration Scheme will end,
and this means workers from A8 countries will generally be able to claim access
means-tested bencfits without satisfying WRS registration and recquirements.
However, other restrictions on take-up, including the requirements directed at barring
out those who do not have a RtR, or have not retained it, are set to continue.

In the meantime, the equal treatment provisions in Reg (EC) 883/04™", operating in
tandem with othar measures like Reg 1612/68%, will continue to assist claimants and
their advisers. The scape for relying on Reg 1612/68, particularly if rights under Reg
§83/04 are not engaged — for example in tax credits cases, given that tax credits are
not within the scope of protection of Reg 833/04 — was illustrated in a recent case™
where a Polish worker, aged 52, staried work in the UK through an agency. He had
been issuad with a cerificate under the Warker Registration Scheme, and was
awarded YWTC. However, he was refused the 50 Plus element on the basis that he
did not meet the requirement in reg 18{4) of the 2002 Regulations that a claimant
must have been in receipt of one of the benefits specified in reg 18{5) for at least 6
months. Judge Tumbull ruled that this was indirectly discrimination, and contrary to
art 7 of Reg. 1612/68 EEC in that the provision requires migrant workers to recefve
the same social advantages as national workers — and HMRC had been unable to
justify this, far example by advancing reascns why the 50 Plus element could not
have been extended to persons who had been in receipt of equivatent qualifying
benefils abroad.
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F'atmalnlece ¥ Secretary of State for Work and F'anslnns [2011] UKSEC 11.
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parents who cannat be availakle for work. The argurment that this is disciminatory was
rejected in R {Maryam Mohammed) v Harrow LBG [2005] EWHC 31584 {Admin}. On fhe
difficulties claimants and advisers face in the operation of the RiR system, see Keith
Puitick ‘Pracarious welfare: access to benefits and support by EEA natlanals residing in
the UK' Adviser 130, 6-10; and ‘Frecaroys welfare: family and extendad family members’
'Right to Reslde', support and work! Adviser 131, 8-16.
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FL Commission Notice IP/10/1418 ‘Free movement of workers: Commission requests UK
to end discrimination on other nafionals’ fght to reside as workers’ (Brussels, 28 Cctober
2010). .

On special non-contributory benafits, see Req 883404, at 70. As in Reg 140871, these
are banefits which have the characteristics of social sacunity and socizl assistance. They
include means-tested benafits like Income Suppert and Pension Gredit.

Regulation 287/02 laying down the procedure for iImplementing Reg (EC} 833/04 on the
co-erdination of social securily systerns: Official Joumal of the EU, OJ 2004, L2841, At
11 provides for agreement between institutions of Member _States taking indo account
matters such as duration and continuity of presence, and the person’s 'situation’ including
matters such as the natere of any activiiy’ pursuad family status and fies, housing
situafion, etc.

See, in pamcu]ar the equal treatment provisions in arts 4-7.

Reg (EC) 1612568 on the freadom af movement for workers 'I.H'Ith]]'t the Community
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iyt bailil.orgfukiesses UK UTAACT2011/40.himl -




| - WORK 10




; \-ﬁ




Paying their Way? Contesting
‘Residence’, Se]f—suﬁiciency, and
Economic Inactivity Barriers to
EEA Nationals’ Social Benefits:
Proportionality and Discrimination

Feith Puttick

Introduction

Cldzens of the Buropean Union cojoy the Treaty-based ‘right to move and reside frecly within
the termitory of the Member States’. However, this is subject to the ‘condibions and lmiks’ defined
by the Treaties and the measures adopted therennder and which have been adopted to pive
them effect* Arguably the most potent limitation aflecting EEA. nationals’ residence in anather
Member State comes when they need to access support from that host State’s social asststance
systems. The general expectation is that claimants should either be in employment or self-
employment, or clie have sufficient resources to avold becoming a burden on thase systerms.
The requircment is integral to the scheme in Directive 2004/38 and affects matiy aspects of the
threc stages of ‘residence’ provided for by the Directive and the UK implementing legisaton,
the Immmigration (Ewropean Bconomic Ares) Regulations 2006 (the ‘2006 Regulations’):

1 Inthe UK this moeans BU nationals oter than, dace of the LT, 25 well 25 cidzens of Teeland, Moraay, Lischrenabein,
pnd Swireerland .

2 TEEU art 20(2)¢) (e aet 17 TEC) and axe 21(1) fex art 18 TEC).

3 51 200671003, A detailed commentmry on the ramsposidor war provided by Helen Toner o Mew egalations
implemeotng Divecdve 2004738 {2006) IANE Vol 2] 158178, Ths Boropean Caework Instumions (ECT) on the
UK Border Agency's web-site prowides’ puidance on how the ageney intetprat the legislation. The Diteetre geneeally
efers bo Ulalon citizens” whereas the 2006 Fegulabons cefer to "EEA nadanaly’, Thit atdcle will refer to EEA nationals,
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residenice for up to three months {the ‘initial perod’) {act §), residence for more than three
months {the ‘extended petiod”)(art 73, and permanent residence (arts 1618}

Resources and ‘becoming a burden’

The inital period is unproblematic unless the EEA nanomal or fanmly member bacomes an
unreasonable burden on the host State™s social assistance systen, {art 14). In this event, the 2006
Pepulations state more explicithy that they will cease to have the dght to reside under the
repulations.” Durng the extended pedod, a dght of residence is secure as long as the person i
a ‘worker’ or a self-employed person’ — two of the categories of ‘qualified peson’ in the 2006
Regulations.’ “Worker' status can be acquired and maintained even if the hours are limited and
wages feceived are at or below the host State’s minimum subsistence wage,” or if in-wozk
suppart to supplement low wages i claimed.” All the other prounps, ie the ‘self-sufficient’,
enrolecs at privately or publicly funded establishrents aceredited or finaniced by the State, and
farmily members of EEA natonals, are subject to requircments requirnng them to have
comprehensive sickness cover and ‘sufficient resources not to become a burden an the sacial
assistance system’. The right of residenice onby continues while the conditens in art 7 are met
{art 14). Member Seates may verify if the conditions are being fulfilled, but this may not be
carried out ‘systematically” (art 14(2)).

Permanent residence, the third key residence mght in the typology, is dealt with in
Chapter IV and the key provisions in arts 16~18 (implemented by reg 15 in the UE). The
policy that informed acquisition of the new sight of permanent residence based on five years
residence appeared to be largely directed at applican satisfying socfel mtegration criteria.’
Mevertheless, cxpectations of “economic intcgration’ in cases like MeCuarthy and Lekpo-Bozua
seem to have come to the fore.™ In the area of retention of residence rights by family members,
and their acquisiion of permanent residence, for examgple in the event of death or departure
fom the host State of the EEA national, or in the event of divorce, annulment of marmbage or
texmnination ‘of registered partnerships, requirements that applicants must have sufficieat
resoirces to avoid becoming a burden on the social assistance system are more explicic” Tn
other conteats such 45 applcatdons for howing assistance, it has been held by the Court of
Appeal that EEA nationals who are not economically active or self-sufficient have not ‘resided

4 FBregaladons 13,14, and 15 of the 2005 Regulatons, vesprotvely.

§  TRepukdon 13(3)H).

&  Prgaladod €(13. The other are jobsccker, selfsufficiont prrsom, o sudent "Worker' statur continues in the

. iAo sek oat in teg 6(2), far example temporsey Snahiling be worck becanse of dllarss o ancidegk; ar b ladtany
loss of cmployment aft=e # year's employmeat or mors, wgismation 5 & jobseeler, wnd then anemployment for oo
mpee than six montha {or proof ter he/she ds seeling mplcjman: anA has 'a penuine chance of b=ing engrged”,

7 Cenc v Land Beslin (Case G-14/09) [2010] 2 CMLE 44, )

£ Kemyfr Stackresetars van fustite (Cate 13%/B5) [1957] 1 CMLR 764

9 Asindicarsd by the recirls b Directive 2004538, Sz, in partanlar, reciml 17,

1 In.MeCarthy v Secretarp of State for the Heme Depement [Case Ceod 3409, 5§ May 2011, CIEU AdvacateGeneal Kok
made it €lear in her Opisian for the Bumpsan Cowrt that even if M MeCarthy had been 2 beneficizry of Ges
movernent ghts she would hawe been insligible for persanent teaidence as she was coonswmislly inact=s and relied
an - TJE, Stabe benefi (Opinion, 25 Navember 2010). There were no indisations, she said, that 'for an oninrernipred
prriod of Gve yea in the past Mas MoCarchy worked i the U or had sufficens resourses for hegelf and hex Goily,
which would be the batic peecondirion for acquistion of a fght of peodanent residencs” (para 44); and she did not
consider that an applicant could enjoy advantage provided for by the direcdve aoch & fmily voificaton i respece of
b ypriase withoue meedng the yeauirement of eronomic self-safficdency (para 56). The self-suffidency requirement
in art 7 of the Directive akio prevented the acquisition of permanent tevidenece in Lepbo-Bozu fpee 12).

11 Articles 12, 13; and se Ams o Seorhary of Stabs_for the Home Deparimens [2011] EWCA Civ 552,
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legally” for the purpose of acquiting permaneat residence, even after nine years residence. They
cannot rely on the Treacy for a dght of residence and rergain ‘subject to mamigtation control®
unless they acquire ‘qualified person’ statws under the 2006 Regulations.™.

The UK's system of social benefits mapped on to ‘qualified person’ status when the 2006
F.egulations implemented Direciive 2004/38. The Sowmal Serurry (Pemoms from Abroad)
Amendment Begulaions 20067 amended key bensfits repulations so that a “prison from
abroad’, ie someone who is oot habimally resident in the THE, Channel [slands, Iile of Man, or
R.epublic of Ireland was ineligible for support In order to be habimally residenta person st
genetally have a “right to reside’. By exphcithy providing that 2 persen with ‘qualified person’
status it taken owt of the resmicton, the regulations provide thae an EEA. national i che UK
wrho does nat have, or coases to have, “warker' status {and does naot qualify for chat status under
any other category) is removed from eligibility for State supporr.™

The ‘qualified person’ gateway

An cxample of the “model’ for the way that ‘pemon from abroad” status woxks, and has been
" mapping on to ‘qualified person’ status since 2006, is provided by reg 21644 of dhe Income
Support (General) Fegnlations 1987. The regulations put “worker” at the top of the list of ..
groups taken out of ‘persom from. abroad’ starus. This perhaps underhnes succesive
governments' capecrations that EEA nationals should be working or otherwise reciprocating
for any support they receive and thereby “contributing’ to the T economy. It o reflects
policies aimed at combatting the so—called ‘pull factor’, despite long-standing doubts ghout
whether there is such a factor — or, if there is, the role it plays* The financial saving in
restricting access to non-contribuory benefits funded from. taxation s wlsa an important palicy.
driver, and this has parallels with the Coalition govennment's Tecent proposals to bmit access
support for non-EU entrants seeking scttlement 23 part of the non-ELJ family migradon route.”
Claimanis can, of coutse, look ta EU sources for a nght of residence, including secondasy-
legislation Fke Pegulaton 1612/68 art 12, assisting graups ke primary carers of children whio
have started in the UK education system after ons of their parents had worker stams. ' Dizect
reliance on the Treary ielf can also assist, a5 in the Bawmbast case,” and when it 5 necessary ane-

12 Lebpa-Bemua v Hadkney LBC [2010] HLF, 46, CA fs a result of heing eornomically imactive, accesing MES medicd]
care, and being what the conrt mlled 'an ndicect beneficiary of social ssistance’, The EEA national was ineligible for a
sight of eaidence umder st 7 of the Dicective. This, in rom, mont the was 3 “mamcted peron’ wnder 9 1847 of the
Howsing Aec 1984, The ooort mjscted the aggument that by nor mking steps to remove her she had aequired 2 dght of
residence by “ampeer : .

13 31200575026,

14  This gives Jaimmanee a ‘il applicable” amount, and no sappors; 5ch 7, paa 17.

15 51193771967, Hepdaton 2144 Kits the groop mken oot of ‘prren froem shroad' states.

16  Distumed by Cathedne Phuong “Closing Sangate: the Jeg] inplications of the asylum dispute berveen France and the
UIE' (2003 Wl 17, 1o 3 JANL 157,

17 Faanily Migrttion: A Consudtafion (17K Border fgency, 13 Juby 2011). As part of the proposl oo eemnd the probadonary
petind before spanses and pagtnen can apply for setlemant, and "o redoce burdens oo the wepeper’, weest ta non-
rongitumry heneft would be postpoaed for theee yeam [Executive Summary, Secben 2, par 1.11)

18 Hamew Lander Berengh Courol Tz {Secresary ef State for the Hapet Deparwent Infereedng) 20101 2 CRMLE. 51 (Caze
C-310/08), EC) {Grand Chamber). Her denived right was weirforced by BCHR. arc 8, and was held not to be
dependene on demonstmtiog selbsuoficiency given thar integradon of the fandly, once mealled, should be on the et
possible temms. See oo Teixera v Lambeth LAC [2010] 2 CMIE. 10 [Cars C-430/16) confiring thar 1 vight of
trsidepee acquired by 2 parent who has been 2 woskex ar a time when the chald xesided with her ran ke obizined affer
she has oeased employmene Foethenmore the tght of msidence, once acguited, can be reined withour having o
satsfy the selfsufficiency requiements in art 7 of Directve 200458, :

1% Foumbtt v Secoetary of State for Hre Eorme Bepnament (Case C-413/%9) [2002Z] 3 CHLE. 23
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]

appropriats to 1l a percerved hcuna in the residence scheme in order to assist gromps ke carers
who have bad no altemative but to resign from their employment in order to loak after sick
fmily members {an issue revisited later 1 this arcicle).

In such cases proportiomality and discrimunation requirernents have featured in the
operation of the restictions; the key legislative provisions need to be-considered.

The ‘residence’ gateway: proportionality and discrimination
Although resort to henefin like Income Support or Pension Credit (3 similar benefit, but paid
tor older claimants) xaises the question of whether the claimant has becomne, oris atzisk of beoming
an mmrexsonable burden on the social assistance system, it i implicit that there should be an
sffective process evaluating this, and one that adeguately addresses factors like'the scals, exvent,
and likely duration. of suppont.® Aspects of UK practice appear.to be suspect in, this respecr,
pardcularly asitis far from clearthar UK agencies’ decisicn-makers deploy, or deploy consistently,
any kind of souctured approach thak enables all the thise critena that the directtve and the
guidance expect showld be properdy addressed. Furthermore, there are a numbes of scenanos in
which clamants can be treated a5 either having had no right of residence, or as losing one as a
result of seeking support.” Similar eligibility issues can adse in relation to support for worlang
clabmants, for sxarnple through tax credits, when eligibility is adjudicated, checked or rewiewed =

In the face of such approaches by adjndicating agencies, the scope for comesting: them
{and inwoking propertionality, discrmination and Convention rights}-are important, arrd-this &
now copsidered.

The courts and the ‘right to reside’ '

The UK courts have generally been supportive of the right to reside scheme, including the way 7
‘qualified pemon’ and person from abroad” status i used. In the lexdmig caser of Abdirahmar™ the -
cougt made it clear that without ‘qualified person' status, mast clxitnants are efacovely bugred.
out of even the most basic support. In dismissing the appeals of two daimant who were not in
employment and whe did not otherwise qualify for qualified person statos, the court smd 10 was
not enough for them to be lawfu].l'y present. They also had to be ‘resident’ on the basjs expected
by the nght ta reside scheme™ Alrhaugh the court accepted that the scheme did not impact on
cladmants’ ability o acyuire o dght of residence directly fiom the Treaby, this was held oot to
ke an option for economically nactive residents given the hmwtion in Directoive 30/364 (now
in Directive 2004/38) that bensfidades of free movement should not be a0 unreasonzble
burden om the public fnances of the host State — a condition they considered to be

21 ‘The hecoming’ fuwror i undedined by the warding of art 7(1)[b) and mg 4{1)(e) of the 2006 Reguktions; and see BLT
Commtisston gadance: Keeping the Bizht to Reide’ in The Right of Uhics Citizens & ther Family Memibes & Adove sed
Beside Freely withive the Thoion: Liandboak en Detazration for Pelice-Makers and Pechitioners (p 14} [DHrectorate Genersl for
Justice, Freadom, & Serariey, May 2007, Zod ed); and COR (2005 315 Final,

21  ‘Hakitus] Pesidence 8 Bight to Panide' in the Dedden-Mebmr Guode, Pasc 3, Vol 2 ch 7 [DWE, uﬁd‘n:nd'F?:Eru::}r
2011}, para 97123455

22 Eligikdliey far in-wods sapport through the bx cesdits astem is deslt with 'I:qr Hivi Reevenus and Customs deckdan-

mnakers. 2011 cages have highlghved how EEA. clamants cantigue oo experience discimimbon, for smmple in the

withhalding of Werking Tax Credic “clements’; sex AE » HMROC [2011] WERFF 45 (FR0r (26 frimary 2001 -~

htpsdSwnana baili u:ga'uh’m:&ﬂMTL’MGﬂ"Zﬂl 14401 b

Abdirdman » Secretory of State for Wok and Pepsions [2007] 3 CILE. 37, Court of Appeal

A distineten wie drawn by Bamoes Hale in the Supreme Cawrt in. Patsdiiens. o Seoctary. gFMmeMMiPm

[2011) TESC 11; 1 WLE. 763 ar 818.
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proportionate to the legidmare aim of protecting the host State’s public fimances, and reinforced
by observations made in Trojant™

The Court of Appeal accepted that the discimination provigoms of the Treaty were
engaged when an EU national is refused support for reasens that are not applied to hosr State
nationals® — but said thiz only assisted those with 4 right of sesidence under the Treaty or
nationzl law, or where the anthorioes had approved the residence {25 in Trojant). If schemes
+ e indirectly doiminarory {as had been conceded by the Secretary of Stare exrier in the
appeal), the court comsidersd there was suffictent evidence ta establish justfication’ on the basis
of the govemment’s zesponise in 2004 to the Social Security Advisory Commmtrer’s report.™
Lloyd L went further and also derived mpport frora judicial pronouncements on “benefit
tourisim’ and irregular states. He quoted commens of Sedley LT in B (Monds) » Westmimster City
Council (e 3)™ *The preblem & in all significant respeets a problem of foreign nationals either
coming to this couniry {benefit tounism) or cutstaying theit leave to be here {imegular stams) in
arder to tale advantage of the pootity howsing status accorded to homeless fanihes, Measures
dixected at this, | accept, require no explicit justification, whether because they are an aspect of
immigration conmal or because they are an obviowsly legititnace response to 2 manifest
problem.” '

Retention issues: Baumbast, lacuna-filling and proportionality

In practice, many of the contentious aspects of the subject focus on problems of reteniion of
residence rights. Both the divective and 2006 B egulations enable “worker” status to be kept after
involuntry loss of employment. Jobseekers must maintamn jobsecking conditions. However,
the seherne is restictve, and makes it difficult for some groups like carers and single parents
with particnlaty demanding childeare needs.™ Judges have been reluctamr tor entertain
srouments that the retention scheme is discriminatory and incompatible with the Sex
Discomination Act 1995, for example becanse of i impact on women with chitdeare

" yesponsibilities® Other judgments have been more supportive when it has been possible to T

a percetved lacuna in the retenton system with the help of propordonality princples. In one
such ‘carer' case,” the clurmant was 2 Cameroonian national who, while an asylem clarmant,
married a French national worlking In the UK. Her ‘worker’ status meant she had a bght to
reside. This, in tm, meant that he had a dght of residence a5 her fmily member. However;.

25 Trgord » Centre Pucblic #'Aide Sodale de Breceller {Case G-456/02) [2004] 3 CMLE 220, An approach approved b
. Barones Hale this yem in Pabwabnece [ac B1B), discussed Jaker in this artcle.

26 R (Bidar) v Baling London Berowgh Cowng) (C-209/03) [2005] OB B12, and Grmelezpk + O Poblic §Aide Sasiale
' Qi tiroier Lot i INeeve (C-184/9% [2002] 1 TMIER. 19, In Bidar rebaial of maiscenance bo srodents with a mght vo
veside under ark 13 of the Treaky, hist whe weere trested a2 not settded” in the UK, was discomdnatery in wams of s 12
oo patcmality grounds. The ECT accepted Smtes could zspet 4 degres of inregrarion into the host commundcy, bue 2
Hlanket ban breached ae 12 )

7 Sagal Secusity (Habitwal Residenc} Amendmert Regnbations 2004 (57 2004 Mo 1232): Report by the Social Secirity Aduisery
Commriftee qed Sentereri by the Seowbarp of Stnte for Wk and Fensions, London: The Setamery Cffee, Apdl 2004 (Cm
&181). )

21 [2005] WA Cre 1164,

2% See, for exsenple, B darpaw Mofawed) ¢ Harraw LAC [2006] HLE. 13,

0 L in Commissioner’s Case CI5/599/2007 7 Decembey 2007) when the judgs dismissed an appeal agsinat a decision
that the daimaot had loge ber dgheto reside sfier deciding to delay her reum eo vk e lock after ber child wha had
diaberss. He thought the dedsion was propordenate given that she would be unempleyed for more than jusc a thevr
time. O discrimination, he Tacked pnsdiction’.

3T Case Bo (130 405 (31 October 2007).
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afrer he became seriously ill she gave up her employment to cars for him. The level of care she
provided meant she had to give up ber employment, and having no other resources her
husband had mo choice but to Jook to the benefits system. Decision-makers immediately
decided thar both of the cougle had Jost their fght to reside. Judge Rowland concheded thara
rght of residence could be aserted in these dircumstances, and lack of-selfsufficiency’ should
not be ‘detcominative in every case’ {paras 346, 37).

Later cases, however, have been more circurnspect in allowing appeflants to take the
Bawmbast route, as seen in the Court of Appeal decision in Karzmerek,” 2 case in which Maudee
Eay described the issues as Tabynnthine’.

Kaczmarek: into the labyrinth. ..

o, Kacemarek, the claimant weas a Polish natiosal who started her ceadence o, the TR a5 2
smrdent in April 2002, She started workdng in a nutsing home in June 2003, but then stopped
working in July 2004, and tock a period of materniry leave from fugust 2004, inending to
reburn to emphayment after that. This was put off, however, as her child was nowell and needed
care from. her. She was, in amy case, tmable to afford childcare, makmy it difficult fox hex to
remain, i employment — 2 bactier that is currently set to affect a lot more workers in the UK
It the event she did not resume employment until Ocrober 2006 In the meantime she chimed
Incame Support. Her clam wis rejected on che basis that, by the tme she chimed, she no

Ionger had a right of residence ™ Alchough she bad only inrended to be out of the labowr market . - -

for a short while, i was long enough for decision-malkess to trear her ight of resrdence‘as atan
end

Cm appeal, she contended that the derisions refusing ber support were dispropartianate,
and that in any case a dght of residence could be founded directly on arts 12 and 18 EC of the
Treaty — particularly, as she argued, she could show “a level of social integration and settlement’
that the European Court envisaged In Trofam.™ Her appeal falled. Although the courtin Trojar
had indicaved that lawful residence ‘for a cettain time’ could assist, Mawrice Kay L} (at para 16)

took: this to refer to qualifying pedods giving rise to an express vight of residence. By the

phrase’s juxtaposicion. with ‘or possesses a residence permit’, he considered that it was being
advanced a5 “ome of two ways in which an coonomically inactve migrant may rely on art. 12 a8
a result of sperific and substantive entitlernent’. In any case he thought it undesirable to use art
12 as a way of producing ‘an open—textured temporal gqualification’, and considersd that
eligibility should be ‘a matter for nommative regulation. rather than discrefion ar subjective
evaluation. on- a case-by—case basiy’. He rejected proportiopalicy 25 a basis far. allowing the
appeal, distingishing Bawsmbasi as that case invelved 2 working clamant who was krgely self-
sufficient. Approving the reasoning of Judes Rowland, he theught that to penmit residence to

be based on arc 1% when EU legishtion had ewcluded a panticular class of persons fom -

eligibibity would be to ‘attack the Directive’. Although art 18 could be relied on to supplerment
the Drective, before 2 mational cowst or wibunal the Hmdtations n a directive could not be
remmoved (parss 20-22). In 2 novel approach, he also considersd that if a clatmant gained an

32 Faczmarek v Sepetary of Stave for Wk ard Podons [2005] 2 CMLE. 3, A '

3% Asa pesulr of change in the Welfare Refpaxn, Bill 2017 sopport provided to lcvaaad worken. through the childrare
elernent of Wonking Tax Credic & Ghely to be cat.

34 Withoot adght of residence she was 3 ‘person from. dwaad’, and incligible fos

35 Trofeni v Crndee Public d4ide Sociale de Breevelles fOPAS) (C-456/02) [2004] Al ER. (EC) 1065
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mconditional fight ca sapport by acquiring permanent residence, it was difficnlr to argne that
itwas disproportionate to exclude someone whoe had become economically inactive after three
years residence.

Proportionality principles also feanred in the House of Lords case of Zalawska™ In that
case, Baroness Hale and Lord Meuberger dissented from the majonty’s decision and considered
that to deprive 2 worker of benefits after she had been employed in the TIE for rwelve months
(just becanse four menchs of this period had not been in WR.S-registered emplayment) was
disproportionate — patdicularly as the main aim of the WRS was primarily pot to onitor the
numbes of A8 nationals in work, and the sectoms they waorked in.

Given the difficuldes that claimans have expetienced in this area of the socal benefits
systent, and uncermminty about how decision-makers and courts 1n the UK approaches should
map on to EU requirements, it was helpful when in 2002 the EU Commission provided
guidance.

Economic inactivity, resources and proportionality ‘tests’

[ 2008 an EU Commision repore” described the tmosposition of Directive 2004438 w
‘disappointing’. On aspect relating to socal assistance, it noted that 4 comman problem. was
the filure to take decisions ‘on the basis of personal circumstances’ (pava 3.4.2). Guidance on
- the itmplementation of the legisladion then fallowed in 2009. It included points about the way
restrictions or access to social assistance should opermte, induding propertionality wspects,™
The centepiece of the Commission’s guidance foouses on the suggestiom thar Stees
should use 2 ‘proportionaity test’ to sssess what the Commission clearly sees as the Fey issue,
which is whether a persun whose resources ave no longer “sufficient’ and who has been granted
subsistence support 'is of has hecome an unreasonable burden. .’ The seure of the claimem's
mespurces is generally imelevant as long as it is avalable” It then rerminds Member States”
anthorities of what is said in Direchve 2004/38, recikal 16, 1c that “The host Member State
should examnine whether it is a case of fempotary difficulifes and take into account the duration of
residenice, the personal cirosmstances and the amount of aid granted in. order to consider whether the
benefidary has become an unreasomable burden on its social assistance system...”
The guidance adds a number of specific points (Secion 2.3.1), a3 follows:

a8 [A00F] 1 CMLE. 24, Howe of Lordk. More mrently, m Miskovic v Sacefory of Stake for Work gnd Penrions [2011] 2
SMLE 20, A o decision requiting a fommer filed asphim secker wha had been permitted to ke ap amployment
under the WES scheme, and wha srgued that this period of enployment should heve heen apgrepated with work doae
for WS pueposes {an aignment rélying on the ‘regression’ stmnd of praportdonality princples] wat held not w be
disproportionate.

37  Feport from the Commimion to te Eoropean Patliament and the Couandl en the Apphcation af Directive
Z004AFA/ELD om the Righe of Ciszens of the 1Inion and their Farily Memben o Move and Reside Freeky within the
Tewribary of the Membes Stabes’, Brussels 10.12.05 COM (2008) 40 Final.

33 Section 235 of the Commuonicsticn. Fom. the Comanitsion w the Boropesn, Padiament and the Coundl on Guidance
for Better Transposition and Application of Diteetive 2004./35,/BC o the Right of Citizens of the Unfon and cheir

" Eamnily Member w Mave and Reside Presly within the Tesitory of the Memlper Stabes', Brusels 2.7,0% COM [2005)
313 Fnal.

30 Comudssion v Belgium (Case C-408/03) [2006] 3 CMLE. 41 where it was held vhat o expece an BT dtizen 1o hald
sufficienk resarces peraonally 23 o condition of a vight of residence and arcey wo support would be a dispmpaciomate
intesfirence in that pemen’s fmdamental Hghts under Art 1% of the Treaty. This is consister: with Mahad {Ethiogia) v
Eptry Cloarare Cifier [2010] 1 WLP. 4B, Supreme Gour, when dewrmining if family members have adequate
resomress S the purposes of the Immigration Poales 281, 297, and 317 and svoiding reccurse b pullic fands
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1) Duration
®  For how long is the beneht Being granted?

*  Qutock: is it hkely that the EUT cinzen will get out of the safety net soan?
®  How long has the residence Jasted in the host Member Smte?

{2} Personal Situation

®  “Whar iz the level of connecen of the EUT and his/her family members with the suciet}r
of the host Member Stare?

®  Are there any consdembions pertaiming to age, state of h&ﬂlﬂl, family and economic
sinzation that need to be tken into wccomamnt?

{3)  Amount

®  Total amount of aid gramted?

#  Does the EU citizen bave a history of relying heavily on social assistance?

&  Does the EU atizsn have a history of contmibuting to the hoancing of social #ssistancs in
the host Merober State?

Finally, the guidance malees it clear that only actual rereipt of social asastance Benefifs & relevant
when determimng i 4 person i 1 burden on the system.

Clearly such guidance daoes not have fegisdatve effect. Mevertheless, it must he. regarded.
as a form of quasi-legislabon that at ome lewel s ‘soft’ law bet which, in prachice, bes.a.

significantly more formal status as it supplements and reinfores existing legishrion.” It

amthord@tive source, given the Commusaon’s role n enswrng thar the proper functioning and
development of the Unien, and shaping the way it expects Member States” oblipations to be

fulfilled. Cotomision measures against a State it consides has failed to fulh] an obliganon

include the use of a ‘reatoned opmion’ following an cpportenity for-the State t0 submit its,

abservadons (TEELT, art 226)" A compamson between what EU low envisages and UK.

pracice suggests that there roay well be a sipmficant defici o termas of compliance.
In the remainder of this article consideration i3 given to discimination aspects of the TK's
‘residence’ regime, and its impact oo take-up of social benefits.,

The right to reside: discriminatory?

The scope for invoking lesislation and pomciples relating to direct or indirect disoimination..

has been clear for some while, and certainly since the inmodoction of the habitual residence cest
. the 1990s and cases like Colfins.® However, the precise scope of anti-disorminadon
mcaswres, for example these inart 3 of Regulation 1408/71, has been less clear, A ey question
is whether the diserirvination that obiowsly permeates toost TTK social assistance schermes.
should be clamsed as *direct’ or ‘indirect’. I the latter, then it 3= capable of ‘justification’.

40 G Ganx Quar Legldation (2nd edn, London, Seneer & Moowsll, 1987
41 A process thet bas been inigaced apainst the UK, with mgasd wo sspeett of the RUP, scheme ween @ discrinsinamry; e

B Comrriigsion Motice 1P/104 2418 Free Mevepient of Forker: Cosanirsfor ety TR g Bt Thsmimimtior i ot

" Matiprals" Right to Recde o Workes (Brassels: 28 October 20100 The :ppes]htlt and ingervener in Prfeatniace cieed chis
in ¢he course of the appeal
47 Colling v Secretery o Stefe for Wor ond ijrans [Case C-F3800 (20042 CRALR, - B ECL atd e Fatoumne o
Arbeitygomsinhall (AR GE} Nierberg 500 {Caoe C-22/08) [2009] ECR1-4585, ECL.
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Given the uncertainty around this, parricularly in the affecmash of the Europesn Court’s
comtroversial judgment in Bressol,” it was helpful when the issues came before the Supreme
Courr earlier this year in Patmalniece."

Patmalniece: economic integration and discrimination

The appellant in Patrmaltioce was Latvian, bur of Rusian ongin. Galina Pammalntece had been
in paid employment for ovex forty years in Latvia before moving to the UK in 2000. Feating
persecution becmuse of her Russian origin she songht asylum in the UK. This falled, and
receiving no suppest fiom the UK welfare system she only had her Lavnan pensien, worth
about £50 a month, to live on. Following Latvla’s accession to the European Union on 1 May -
2004 she claimed Staee Pension Credit, a means-tested source of income provided under the
State Pension Credit Act 2002 and the State Pension Credit Regulations ® It provides eligible
pensioners with, suppot if they do not have retirement income, of need an Incoms “top up’ w0
raise their income. Her claim. was refused as she could not samsfy the scheme's ‘presence’
requitetoents. These impose a residence gateway that focuses on daimane’ abiliey to
dernpnsate 2 might to teside and habimat residence. More precisely, 1eg 2(1) stakes that A
person 1s to be weared as oot in Great Botwn if .. he is not habitally resident in the thoired w
Kingdam..."; and in regulation 2(2) ‘No pesson shall be treared as habimally resident ... nnless
he has a Tight to reside in {as the case may be) the United Kingdam, the Chaunel Llands, die
Isle of Man or the F.epublic of Ireland. . As with the Incoame Support scheme dumwssed, the
scheme (in somewhat tormows fashion) goes om to say in reg (4) thac *A person is not te-be
treated a3 not in Great Britain f he 35 — {2) 2 warker ... (b) a self-employed persom..." and i

L otherwise within the scope of the directive. The problem was that the claimant had not been

. in paid employiment, and so had not held "worker’ statns since her ammval in the UES Nor did
she come wrthin any of the other ‘gqualified person’ categonies.

; Om the face of it the refisal was plabely discriminatory given that at 3 of Council
R.ezulation (EEC) 140871, which like cthe lepislation that has rephced it from 1 May 2011 as
far as EEA nationals are concemed,® clealy accords EEA narionals the right to equal reatment
with U naticnals. The President of Appeal Trobunats at the fixst-tier of the appeals system was
very clear that this wae not only discrimmatio, but direct discriminaton. given the difficulties
faced by EEA claimants i cornpatison to UK natonsls’ requirements. On appeal, however,
this was overtumed. ™ The judge accepted that the imposttion of the dght to reside vest, which

_all UK natienals, but only some EU nationals passed, was discrimumarory — but ik weas indiret
discrimination. He accepted that the right th reside was a necessary and proportionate means of
achisving a legitimare aim {the protection of the State’s public finances).

A firrther appeal to the Court of Appeal failed® After stressing the importance of
integration requirement, Moses L] observed rhat “Absent that degree of cconomic or social
integrtion which both EU and domestic legislation recognise a3 a justifiable condition for

Brexsnl v Gonvertesend Je bz Couwmpnaute Fronaaire [C-72/06) [2000] 3 CMLR 20,

- Patwrinfece v Serretary of Sédte for Work and Porefons [2011] UESC 11; [2011] 1 WELE. 783
31200271792,
Foeplaced from 1 May 2011, in regard to BEA mationsls, by Pepgalation (BC) 383/04 Article 241) of Directive
2004738 reinfarcey sueh 'eqn] Deanment’ requisements, but ‘swhject & guch specific provisions as are expremly
prowaded fbein the Treaky and secondsty law’

47  Commimioner’s Cae CPCA0TZ006 {11 June Z008).

48 (20053 CMILE. 36 ot 56,
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entitlernent, there 3 no unlawiil discomination in tefusing her a benefir which has the
characterstics of socal assstance”

The Supreme Court’s approach
In the leading judgment, Lord Hope (at para 20} identihed theee main 13ses:

1. Did the conditions of entitlement to support {as set out in reg 2 of the 2002 Regulations)
give rise to direct {"overt) discrimination for the purposes of art 3 of Reg 1408/71 — or
 was any discomination. mvalved indireet?
2. If any discrimination was {udirect, could thar discrimination be objectively justifizd oa
grounds independent of the appellant’s nationality?
3. Asmming the indirect discrimination could he objectvely justified, was thar curcome
undermined by the fvousable treamnent given by reg 2(2} to Irish nadonals?

He accepted that the disadvanmge that mationals of other Member States encouncered when,

trying o meet the requirements of reg 2(2} are ‘due ennrely to their narignality’ and had a right_ -

to reside been the sole condition of enddement ‘it would without doubt hawe been directly
discriminatery an grounds of natonality’ (pars 2%). However, he thought that the effect of reg
2¢2) had to be lookesd at in the context of the scheme in s1{2}(a) of the State Pension Credit Acr

2002 and reg 2 “as 2 whale”. He also noved thar while mose U nattonals were habimally- - -

resident, others were not. Furthermore, although they could all mest the dght to restde

requirernent in reg 2(2) because of their pationality, it was nov-markonalicy glowe-thas ensbled:.

them to meet the requirement in reg 2(1).% He went on to chserve that in cases involving

‘composite’ tests ke this, the reasoning i Bressol™ asssted. In that case, changes in French

education policy had meant that more studens from France had started to come to Belginm.
Belgium thereupon introduced a range of further conditions on access, conditions that thar did
not cxterid to Belgian nationals. The court in that case, however, took: his-eo bewindirost
discritrimasion, Tejecting Advocate General Sharpston's conclustor: that it was direct.

Lord Hope described the Advocate General's work as 2 "powerful epimor’. He noted that
she had said that discrimmation could be considered io be direct where the difference m
treatment was based on 2 critedon which was either explicitly that of nationality or Ywas
necessarily linked to a characeeristic ‘indissociable’ from pationality {para 530, She had then
examined each of the cumulative condirions separately. She considered that the first cumulative
. condition — that the principal place of residence was in Belginm — did not constitute: direct
discriminarion hecanse Belgians and non-Belgians alike could establish fheir principal place of
residence in Belgiom. As this, apparently nentral, condition was likely to opsrate mainly to the
detriment of nationals of other Member Staves, it was indirectly discrminatory (patay 5062},
However, in contrast, the secomd cumpulatve condiem was necessarly hnked to-
characterisic missociable from nationality, Belgans antomadcally had the sight to remwin
permanently in Belgium. They thersfore sabsfied the second cumanlative condition

43  Pursumahly what he had in mind here was thae in some cases 3 LK. masicenal might be expectsd o acquire, or re-

extallish, habieual residence. Although this can be required fox some groops wehivm conthog-m che LR frome ardde fhe-

FU, as in Gingd v Segetary of Stk for Work and Pensians [2002] 1 CRER, 587, ivds rof 2 requirement: for LK madonals
coming o anocher Member Sate, & determined by the BC) and Loxds in Swoddbing v Adjudiation Officer (Case C-
Q7 2 CMLE. 67%, HI. This would se=m b be the gronp wich which eompanisens shouldbe mades. -
50 Hresral ¥ Gowrernemient de f2 Compaurante Framorise (C-72708) [2010] 3 CMLE 20

289

R




&
LA
=

Trmsmigration, Asylum and Nationality Law, Vol 25, Mo 3, 2011

antarnatically. Mon-Belgins, on the other hand, had o fulfil additiona] criceria to acquire 2
right permansndy to remain in Belgium ot to satisfy one of the seven other conditions. This
dscrimination, she concluded, was based on mationality and was therefore  direcc
Jdiscrimmimation. The measares were therefore precinded by the arteles of the Treaty.

The problem, though, as Lord Hope noted, was that the court had not adopted the
Advocate General’s approach, addmg that the contrast between her ‘carefnlly reasomned
approach’ and that of the cowrt was “so profound that it could not have been, overlooked' ™ The
coutt had examined the conditions in a way that cleady indicated the contt had seen the case
as ane of indirect discrtdnation..

He observed the ‘obvions similanity’ between the issues in that case, and the case before
the Supreme Coumrt, commenting that the State Pension. Credit schems, and the residence and
presence tese it incloded, were undonbiedly designed to make chem more capable of being
satisfied by a TJK national than by other Member States’ nationals. However, applying Bressal,
the scheme was only indirectly discriminatory. Mevertheless, a5 the scheme put BEA nationals at
a-particulbar disadvantage it sl had to be justified (para 35). In Bider ™ the ECJ had held that the
critera-for grantng assistance to cover the maintenance of students risked placing nationals of
other Member States at a disadvantage, particularly as the condition requinng them to have

' residence in the United Kingdern prior to their studies was likely to be more easily satisfied by

UK pationals. This could be justified only if it’ was based on ‘objective considerations
independent of the natmmhl:},r aof the persons concemed and Wwas propordonaze o thedegitmare
aitn, of the Tatonal provisions”. Applying this to the Paémafuizes case, the focuswmas on the reasons

of the Sccretary of State for the difference in reatment in the Pension Credi schterne. Did vhey -~

provide an ohjective justification for it? Even if they did, said Lord Hope, was the justfication

based on considerations that were “independent of the nanonality of those concemed™? ..
After exarmining this fiuther, Lotd Hope accepted that the wish of the Secretary of Stare

to prevent exploitation of welfare benefits by those living but not working in the LTK was 2

‘legitimate reason’. He thought this was supported by Advocate General Geelheed's-opmioz 1

Trojani (at para. 70) that it is a basic principle of EUJ law that persons who depend on social
assistance ‘will be taken care of in their own Member State™. Affer amessing the quesbon of
whether the justification offered was ‘relevant’ and ‘sufficient’ in the Pension Credit context,
and whether it operated in a way- that was ‘mdependent of the nationality of those concemed’,
he accepted the case made by the Secretuy of Saate.

Baroness Hale

The main issue for Baroness Hale was whether it was lepitimnace to limit access by an EEA
claimank Kke the appellant to benefits, entitlement to which depended on a residence right in
the host State. She pointed out {at paa 103) that: *In answering that question, it Is logcal o
look at the Buropean law on the fight to reside. [£ nationals of one Membey State have the right
to move to reside 1n anather Member State under Furopean Uhidon law, it is logical to requirs
that they also have the might to claim special non-contribueory cash henefits there — o other
words thar the State in which they reside should be respomsible for ensuring ¢hat they have the
minitmmn means of subsistence to enzble them to Yive there, Butif they do not have the aght

51  Intersstingly, the courcin Bresrol did not provide amy rersans for rejecting the Advacars General’s Opiefon. Lond Hope's
eale on this was that the cowrs may hawe rejecked ik being ‘too analyacal™
52 R (Bider] » Enbing London Bomugh Council (C-209,/03) [2005] OF B2
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under Burcpean Union law to move to reside chere, then it is lagical l:hat that State should not
have the respomsibility for ensuring their minimum level of sabsistence.”™

She aseepted, as the Grand Chamber had done in Trofand, thata clumant seekmge a b:ncﬁt
becanse of lack of resources could not dedve a nght to reside from arkt 18 of the Treaty as that
Yack of resources” took bim outade the terms of Directive $0/364. Tn the event, the court in
Trofani, having held ehat 2 person such as Me Trojand did not dedve a righr to reside from
European Union law, went on o say that a citizen of the Union wha had been lawfully zesident
in the host Member State fox a certain time or possessed a residence permit, and satisfied the
conditions required of nationals of that Member Smre, could not be demed benefis.™ He was
entitled, during his lawiil residence to benefic from the equal mearment principle in art 12, She
tock that to mean that, even if a climent does not bave a dght of residence under Buropean

Union law, if he had the night to reside under the nationafl lawr of the hast country, he was dso |

enntled to claim benefits on the same terms as natopals of the host country. She did net find
anything in Trofant, though, o suggest that “mere presence, without any dght to xeside in the
host country, was sufficient’. A1l the emphasis, she sald, in the relevant paragraphs 4} to 45 was
on residence and noe presence —and moreover on what she tened ‘formally approved residence’.

The only dissenting voice in the Swpreme Court war Lord Walker's. Drespite accepting
that the case had to be seen a5 one of mdirect discriruinaton, he #ti ssw the restictions in the
scheme as based, essentially, on nationality. In this respect, and in cornmeon with the President
of Appeal Trbunals when he allowed the appeal in the First-tier Tobtnal; he tdemmbed the
provisions in reg 2(Z) of the State Pensiom Credir Regulations 2002 as ‘probably aimed at
discrirminating against econamically inactive foreign patiomals on the gromnds of nattomhty,
noting that whether or not thar was intended by those framing the legislation, “they have shar
effert’. He did not think the disciiminaton was capable of justification. because once ic was
examined if was ‘founded on nationality” (pam 7%}

The EUJ Commmission’s ‘notice’

Tn ks argrments on behalf of the ATRE Centre (as intetveners i the appeal) Richard Dirabble
QT referred the court to the ‘notice” of the EU Commission to the UK in which it invited the
UK to submit abservations on the compatibility with B Lawr of the impnsinen of the nght w
reside test for benefits within the scope of Regulation 1408/71 7 The notice, issued last year,
expressed the Commission’s concems about the way the right to redde system has been
opetating, and requested the UK to ‘end discriminatory condidons on the dght to made a2

worker which exclude from certain social benefits nationals from the AZ Accession States”. -

was imoplicit in the notice that the requirements were seen by the Commission as
‘discriminatory’, a breach of ransidonal arrapgeroents on free movement, and of the obligation
to ‘ersue equal tweatment on. the basis of nationality’_ Althongh Lord Hope addressed the point

55 Az Faramess Hale went oo to point oat {pac. 104), this wes the reason why the Count of Appeal ar the previoas'stage
of the appeal, and jo the previoms cases of Abdirdhuer and Kecrasrek, focosed oo art 18{1) of the Tosey, coupled with
Dhrectve #1364/ EEC imow Dhrective 2004/38). These peoisions rstick the mghe ea geside to those with 'sufficent
TEAOUTEES .

54 The bensft in quaton was the Minimex, 2 snbssmoee hepedic thar i not onlike the UK = Pensiom Ctedicm dr it
provides ¢ floor of minimum income for cairant who either have oo meome, or whose inceme falls below 2
minimum Jevel; see K Puick Welfre Heagits & Tax Credifr: Law and Practice Sth ed, pp215—218.

55 BL) Commission Wotces 18107 3448 Frer Mowrst of odkers: Conmzsizs Fighest RIR fie Bl Dhsmisfing: oo piis
Matianals' Fight o Restda g ockers (Brusele 28 October 2010),
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in his judgrnent, he concluded that it s stll ‘too early’ to draw any conclusions on this aspect
of the case (paza 40}. The Cornndssion are dght to be concemed about the operaton of che
fght te reside, particulaly given the scale of 2t fropact on A% padonals” frying to access social
benefin® Like other EEA nationals, the right o reside continues to bar A8 nationals out of
spcial benefits if they are economically inactive. Furthermors, the Border Ageacy wso regards
them a5 iahle to removal, an issue recently highlighted when a Czech national was reported to
the agency for begging, Assisted by the ATRE Cenire, she won an appeal to the First-Tier
Tobunal (Immigraton and Asylun Chamber) after claiming Jobsesker’s Allowance. Various
ather pronnds of appedd wers relied on, mclading the possibility that she was selffemployed”
a5 2 Big Tssue seller); and ‘praportionality’, a5 she had never actually rehed on social assistance ™

Conclusions

Clearly, the system by which EEA pationals and their fam:l}* member: acquire and retzin
residence ghts i problematic in key respects. UK practer, in the way claims and awards of
social assistance are currently being decided, is likely to he out of Kleer with what E17 law
expects, parpoularly i the way propotionality painciplss should wioom decions on
yesidence’ and support. It is also certainly the case that some groups, including single parents,
carers, and older cibzens are more vulnersble to curment UK approaches o determining if
residence xights hawe been acquired. and retained,

‘The sitvation of older EEA nationals ke Galina Patmalniece seeros to be a particular
concern, especially in the context of an emerging political and judicial discourse that is stacting
to cquate ecanomiic inactivity with a ‘failure to invegrase’™ Her exclusion from a tight of
residence, and therefore from Seate Pension Credit — the moost basic suppornt needed to secuns
dignity in old age which is readily available to most UK and bnsh claownrs, inchding chose
who may never have been in any kind of paid employment — does not say much about the
value of Buropean Union citizenship. MNor does It set much of 2 standard for the qualisy of life -
EU nationals can expect when they reside in other Memiber States affer spending most of their
adnlt life in employment in another EUJ State. Whilst the decision may bs in sccordance with
the UK’s legal regime, the result lacks harsh. Galina Pammalmiccs was moarginalised and made
destitute by no less than, twe UK residence fights regimes — fiest, a5 an asylom claimant, aond then
a5 o result of the habitnal residence system. Iv is unforianate thar this i happening against a
hackdrop of European initiatives ddmed at combamn.g the social exelusion of Emopm elders’,
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and ‘exploting Mew Ways to sUpport actve ageing’.

Feith Puttick
Staffordshire Lawr School

S6 I dhe foc four yean of the post-1st May 2004 restmicions on AR patends, 76% of daims for mx-funded, income-
rehated bensfes and x credits weve disallowed o dhe baziz of the right to maide and hebirnal residence ey Aacersion, |
Monitaring Repart 40042008 (Home Office/UKBA, stal, 2008) p 25.

57  See Fapuliom of homeless EEA marfonal srock down on appeal' Migrends Rights Metwork 30 July 2001: hetped s
www. migrntrights. cig vk migmion-pulse 201 1/mgulion-homeleg-eea-nadonal-smick-down-appeal.

59 strated by the coramenr of Woses 1] at the end of his jadgrent in Pavackies o the Coort of Appeal that "Abgene
that degree of eronomic or roctl integration which both EU and domestic legislation recognise as a justifiable
condition for sotilement, there iz no unlawful disciminaion in sefuging her a banefit which has the chanctenste of
social agismnce. 0

58 “Actve Ageing & Emposremment of Migant Eldes and The Bumpean Year for Artfve Ageing 2015, The 2002 Burapean
Year will prondde @ famnework oo promnete accive ageing see che Propesal for a Desian of te Burypean. Parisment,
amd of the Couneil on the Faropran Year for Acdve fSgeing (2012) COM {2000) 462 Final.
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