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Abstract

Despite the EU's emphasis on the need for effective reception and integration measures for migrant workers, people who come to the UK from the Accession States (the ‘A8’) can experience significant employment and welfare problems after their arrival. This is not helped by their inability to access the state support that is generally available to UK and other eligible EEA nationals. Most of the difficulties are the result of their status as Accession State nationals, restrictions on the ‘right to reside’ in the Immigration (EEA) Regulations 2006, and the recently re-enacted ‘habitual residence’ test (in the Persons from Abroad Regulations 2006). Some support schemes have their own ‘residence’ tests, and these include the somewhat bizarre ‘ordinary residence’ test for tax credits that can treat a person from an Accession state who is living here, but who does not have the ‘right to reside’, as ‘not being in the UK’. Unfortunately, this has helped to create what the Swedish government warned in 2004 could become a labour market divided into ‘first team’ and ‘second team’ players. In the UK the effects of the reception regime's restrictions are all too clear from research showing the difficulties such workers can experience when looking for work - and later when they have gained employment. This article assesses the current support regime, and the differences of approach taken by the three major host States admitting Accession State nationals after 1st May 2004, ie the UK, Ireland and Sweden. Consideration is also given to recent developments in international norms relating to migration for work, including the ILO's Multilateral Framework on Labour Migration (2006), and its promotion of a ‘rights-based approach’, and the UN Convention on the Protection of the Rights of All Migrant Workers and their Families 1990 (in force from 2003).

Introduction 

The decision to admit Bulgaria and Romania to the European Union was controversial. As late as September 2006 the EC Commission was expressing concerns in accession monitoring reports about those countries' ability to come in to line with the EU's acquis communautaire. Indeed, some of the on-going problems in key areas of government and the economy of those countries prompted the Commission to emphasise that it would look to the ‘safeguards’ in the conditions of accession in case of failure to deliver on entry conditions.1 Despite this, a final monitoring report concluded that both countries had been making sufficient ‘progress’ in their preparations for membership to merit their admission from 1 January 2007.2 UK government policy on migration from the Accession States3, and support for UK employers' ability to ‘insource’ from those states to meet their needs, has not changed since 2004. Until recently it continued to see the many positive benefits to be gained from the enlargement project. As the Home Office Minister, Tony McNulty, said on 22 August 2006 when announcing Home Office statistics on migration for work into the UK, A8 workers ‘fill skills and labour gaps’ that are not being met from those born in the UK. The government's support was no doubt reinforced by studies in 20044, and again in 2006.5 For employers, the availability of Accession States' workers has been clearly giving them a greater pool of labour from which to recruit, as well as benefits from the skills, flexibility, ‘work ethic’, and retention that the migrant worker may offer.6 In an influential report in 2006 the recruitment organisation Manpower considered that A8 migration is playing a ‘valuable role’, and indicated that although it is larger businesses that are more likely to take on A8 workers, there had also been a very sharp increase in recruitment by medium-size and smaller businesses.7 

Despite this, the Commission's concerns were widely publicised. They also appeared to fuel much of the opposition in the UK to Bulgarian and Romanian entry, and the right of their nationals, post-accession, to migrate to the UK for work and residence. The reportedly high levels of organised crime in those countries, and the prospect of organised gangs of criminals entering the UK, reinforced calls for either a complete ban, or else closer regulation of entry by jobseekers and workers. The Home Secretary certainly gave that impression when addressing the Police Superintendents' Annual Conference on 19 September 2006. He argued that the ‘fresh challenges’ to law enforcement posed by this phase of enlargement meant migration from the two countries would have to ‘managed carefully’. The argument that the labour market is currently ‘over-supplied’ has also been increasingly potent. For example, the Chair of the Commons Home Affairs Committee (and ex-Home Office Minister), John Denham MP, called for a halt to entry, at least until there had been ‘more time to absorb the much bigger inflow of people from Poland and the other Eastern European states that's taken place over the last couple of years’. He said that there was pressure on services such as schools in places that had attracted many migrants, and he claimed that in his own area (Southampton) wages for local construction workers had dropped ‘dramatically’ as a result of the new workers. He noted that Home Office predictions in 2004 that around 13,000 A8 workers would come to the UK had proved to be wild underestimates and in addition to those who had registered for work under the government's Worker Registration Scheme (the WRS) there were others who had not - and he put the ‘true figure’ at between 600,000 and 800,000.8 Obviously such anecdotal evidence of the perceived negative consequences of the effects of opening the labour market to new arrivals is relevant, and cannot be disregarded, especially when it comes from such influential sources. That said, the prevailing view among most economists has, for the most part, continued to be that migrant in-flows do not, in general, produce significantly negative impacts on labour market conditions. Even when they do, or are suspected of doing so, they are difficult to quantify, as it is in other jurisdictions like the USA, where the issue is also contested in the political domain and among economists.9 

In 2004 the Home Office undoubtedly under-estimated the scale of net inward migration for work from Eastern Europe after estimates of entry for job seeking and work had been put at below 13,000 a year by Dr Herbert Brücker for the economic think-tank DIW Berlin commissioned by the European Commission The Impact of EU Enlargement on Migration Flows (Home Office On-line Report 25/03 at p 58), predicted a net in-flow of 5,000-13,000 until 2010. However, Dr Brücker defended the figures, pointing out that they were produced at a time when it was expected that all the existing EU states would open their borders to entry for work, and before it was known that only the UK, Ireland and Sweden would do so.10 Opposition to further inward migration from Eastern Europe has also come from influential groups like the Local Government Association, which claimed that local councils have been struggling to cope with the pressure put on local services. Sir Sandy Bruce Lockhart, the Chairman of the LGA gave his support 11 to towns like Slough where the Chief Executive of the town council, Cheryl Coppell, had reported that ‘thousands of workers from the EU Accession States have descended on the town’.12 Over the past eighteen months she said that 9,000 new National Insurance numbers had been issued in Slough, of which just 150 went to British nationals. Yet, in 2004, she said, the Office for National Statistics had only recorded 300 migrants settling in the area. The issue had become important because such statistics inform the allocation of central Whitehall funding for key services. Other towns in the UK, like Crewe, had reported similar problems, said the LGA Chairman, with 3,000 new arrivals from Poland alone; and he called for the government to recognise that its statistics were no longer adequate for calculating an area's needs for services. As the date for Bulgarian and Romanian entry approached influential sections of the media have been calling for either a complete ban or else ‘tough regulation’ of jobseeking, take-up of employment, and access to welfare - and as discussed later in this article on 24th October 2006 the Home Secretary gave them what they had been calling for.

In many ways this was just history repeating itself. In the lead-up to the admission of A8 nationals to the UK the government came under similar, intense pressure. Indeed, restrictions became a political necessity in the wake of doom-laden media prophecies about the threat to British jobs, and the spectre painted by some sections of the media of jobseekers and low-paid workers bleeding welfare, health, and social housing systems dry. In response, the government used its powers to derogate from free movement rights that are in the Accession Treaty and in the European Union (Accessions) Act 2003, s 2.13 The government introduced a requirement that A8 workers would have to register under a new Worker Registration Scheme (WRS). This was primarily intended as a means of monitoring entry and take-up of employment, and to inform possible further restrictions based on evidence of labour market ‘disturbances’ should it become necessary to extend restrictions until 2011. However, compliance with registration requirements also informs the one-year period of continuous employment that is the gateway to the full range of welfare and in-work support rights that are already available to other EEA nationals. The political rationale for the bar was provided by the Prime Minister, and it was that the new arrivals should be able to demonstrate some ‘reciprocity’ for their support. Specifically, it would only be available to those who ‘come here to assist in meeting our skills shortages’, and ‘work hard’.14 

The Impact of Restrictions 
In the event, the restrictions introduced in 2004 have proved to be highly problematic for many Accession State jobseekers and workers. Low wages and poor conditions are often characteristics of the kind of entry-level employment available to such workers, even if the conditions may be part of a trade-off that suits them, particularly when this just a first step into other employment, and if it provides other valuable opportunities such as the acquisition of language and other skills.15 Unfortunately the worker can be caught between two very hard places during this reception phase. One aspect is rooted in the labour market, and the other in the State welfare system. First, their susceptibility to exploitation in the labour market in terms of low wages, long hours, and otherwise adverse working conditions, particularly in some of the segmented labour markets that currently operate in the UK. Second, those difficulties are aggravated by barriers to access to welfare and in-work welfare support produced at the public law level of regulation, of the kind still in operation, despite changes made by the Social Security (Persons from Abroad) Amendment Regulations 2006, SI 2006/1026 (the ‘Persons from Abroad Regulations 2006’). Welfare needs that would normally be met by state welfare schemes that can ‘top up’ or supplement low wages, pay for housing costs or assist in periods between jobs are often not met.16 These factors combine to ensure that many migrant jobseekers and workers habitually experience worse conditions than others in the host community in a comparable position. This group, and their dependants, are generally at the bottom of the social pile, experiencing disproportionate levels of welfare and job insecurity, and poor general ‘welfare’, a phenomenon borne out by statistical analyses of ‘poverty’ and social exclusion.17 In a recent study of the employment conditions of Central and East European migrant workers in the UK, it was clear that despite having qualifications and skills significantly in excess of those required for their jobs, they experienced lower wages, and longer working hours, than the occupational average; and in many cases they had no paid holiday, sick leave, or even a written contract, and none belonged to a trade union.18 Other research, conducted in 2005, indicated that as many as 90 per cent of the lowest-paid jobs in London are occupied by migrant workers, including both regular and irregular workers in terms of their employment status.19 In many ways their experience just replicates that of workers in other host states, where trade liberalisation and measures like EU enlargement that facilitate migration for work have greatly increased the proportion of workers experiencing the problems of wage inequality.20 The inability of such nationals to access income-related benefits that in most cases were designed to counter the effects of such inequality, including targeted income and wage income replacement benefits during periods of time between short-term, on-call contracts that typify many migrants' jobs21 is a major cause of many Accession State nationals' problems during the reception phase. Furthermore, this is a deficit that highlights the glaring disparities in treatment when a comparison is made with UK nationals, or EU nationals from the E15 countries in a similar jobseeking or employment position. Litigation in 2004 raised doubts about aspects of the reception regime - and already, by then, some of the issues considered in judicial review proceedings were causing concern about Accession State nationals' reception arrangements.22 

Before looking at these issues further, the current position on free movement for nationals from EEA states needs to be considered.

Free Movement: The Rights of EEA Citizens 

Most rights that come with ‘free movement’ generally extend to nationals of European Economic Area (EEA) states. This is assisted by their status as ‘citizens of the European Union’.23 In the UK context, in which there are different categories or gradations of ‘nationality’, the position is more problematic - particularly as it is left to the government to determine which of its nationals (or others with close links, indefinite leave, etc.) should be accorded EU citizenship, and which should not.24 Article 18(1) of the EC Treaty confers free movement and residence rights on eligible nationals and linked to that are the related rights such as those conferred on ‘workers’ by arts 39-42, business people and the self-employed exercising the ‘right of establishment’ under arts 43-48, and other groups. The key provisions that deal with specific free movement rights for particular groups are now consolidated into Directive 2004/38/EC. This confers a general right of citizens of the Union and their family members to move and reside freely within the territory of the Member States. Nevertheless, the precise scope of rights on entry to another EU state, particularly for jobseekers, are subject to important limitations, and nationals of Accession States are one of the key groups affected by this.

Accession State Nationals 

When the UK transposed the Directive 2004/38 into domestic law this year, in the Immigration (European Economic Area) Regulations 2006 (SI 2006/1003) from 30 April 2006 (the ‘2006 Regulations’), those regulations set out the specific free movement rights of EEA nationals in the UK. They also introduced several new features, including the ‘initial right of residence’. This is immediately qualified by reg 13(3)(b), under which the ‘right to reside’ ceases if the person or a family member becomes ‘an unreasonable burden on the social assistance system’. There is also a permanent right of residence after 5 years residence. However, they still operate in conjunction with other legislation, including the Persons from Abroad Regulations 2006, that places limitations on entitlements normally accorded to those with the ‘right to reside’: and these build on the restrictions made in 2004 already referred to.25 Further restrictions are also in other key social welfare legislation, means-tested benefits regulations, and limitations that bar out rights to social housing under the Housing Act 1996, Part 6 (allocations), and Part 7 (homelessness). Specific exclusions are in schemes like the Allocation of Housing and Homelessness (Eligibility) (England) Regulations 2006 (SI 2006/1294) from 1 June 2006. Recent case-law illustrates how welfare agencies in the UK, in many cases because of the resource problems that they have, are reluctant to assist EEA nationals with housing, even when they are from E15 countries like Holland.26 The position is, of course, worse for EEA nationals from A8 States. Given that one of the main problems facing many entrants is access to housing, particularly in the reception phase, the reluctance of the government to address this problem is very unfortunate.

Restrictions affecting Accession States' nationals during the accession ‘transition’ period take a number of forms, and these include a mandatory registration scheme for those obtaining employment. Again, this procedure is reserved for A8 nationals, unless they are exempt.

The WRS Scheme 

The WRS Regulations, reg. 4, explicitly derogates from art 39 of the EC Treaty, Directive 2004/38, and freedom of movement. The regulations then go on to restrict the specific rights of Accession state jobseekers and workers. In particular, an A8 national who is seeking work in the UK cannot be treated as a jobseeker for the purpose of being a qualified person in reg 6 of the 2006 Regulations; and an A8 worker can only be treated as a ‘worker’ for the purpose of that definition while he or she is working for an authorised employer. A8 national who want to work in the UK are subject to registration requirements unless exempt, or they have ceased to be required to register. If a person starts employment without registering, for example when the employer wrongly (or deliberately)27 advises that the person does not need to do this, it will usually mean that the person is not engaged in authorised employment during that period. This may then have serious consequences in terms of access to employment remedies that are dependent on a viable employment contract, given the way that the doctrine of ‘illegality’ works. In the case of Bulgarian and Romanian nationals who are genuinely self-employed, or who are in the UK to set up businesses, the Association Agreements between the EU and those countries already assist such nationals to work and reside in the UK - and in most cases it would not be necessary for them to register under the WRS in order to establish a right to reside.28 Family members of a national required to register are also subject to a registration requirement. Without going through the registration process, and then gaining the required period of continuous service (12 months without interruption), a person cannot satisfy the requirements introduced by the Persons from Abroad Regulations 2006. The lack of the ‘right of residence’ may stop the person being ‘habitually resident’ in the UK. This, in turn, will bar them out of key state benefits, including Income Support, Jobseeker's Allowance, Housing Benefit and other income-related benefits.

One of the concerns about the WRS scheme is that, besides helping to track the number of entrants to the UK labour market, it does not really serve any useful purpose. Nevertheless, a failure to comply with registration formalities can create significant problems for the workers concerned, as well as employers29 and other stakeholders in the process. It is likely that many Accession State workers do not register as they should do. This means that their employment has not been officially ‘logged’, and this can then delay their ability to access state welfare support that they would otherwise become entitled to. In some cases the failure to register may be due to reluctance on the part of employers to co-operate with registration formalities, particularly when they are operating in the informal economy, and when they want the employment relationship, and the terms on which it is operating, to stay invisible to official scrutiny. This is not uncommon when there are other aspects of the employment relationship that render the transaction ‘irregular’ - such as collusion with an employer who is not deducting tax or National Insurance. In many cases it is often the fault of an employer, agent or gangmaster that registration formalities are not observed, and it may often occur in conjunction with other irregularities such as a failure to deduct tax and National Insurance when wages are paid. This then has the potential to impact on the validity of the employment transaction, and enforceability of wages and other terms, something that has been a longstanding problem in the area of migrant workers' employment.30 Unless it is clear that the worker's participation in such fraud is not his or her fault, for example where language difficulties mean that they have not understood what has been happening,31 it will often be the worker who suffers the effects of such ‘illegality’. In particular, it may bar them out of employment proceedings against the employer if these are founded on the contract, or prevent a tribunal or court awarding a remedy in contract or tort-based actions.32 

Concerns about the way the WRS scheme works, including its complexity and uncertainty about the precise requirements of registration (and the exceptions to the duty to register), have led to calls for it to be ended.33 

Reception and Integration of Accession State Migrants 

Given the vulnerability, susceptibility to exploitation34 , and high levels of need that many Accession State nationals may have on arrival, particularly during their period of job seeking (and even after they have gained employment), it is not unreasonable to expect that host states like the UK should be doing more to improve their reception, integration, and support arrangements. The principles that should underpin these have been articulated in EU sources for some while: and with the growth in cross-border migration, and calls by organisations like the ILO to do more to respect the basic rights of migrant workers, the EU has recently revamped its guidance on the subject. This has included updated communications from the Commission. Although these have been directed, principally, at migrant workers from 3rd countries, the principles also extend to migrant workers from within the EEA area.35 Among other things, they focus on the need to combat discrimination and social exclusion, building on principles developed since the European Council in Tampere. Since then, the expectation has been that host states should be implementing this through national action plans as part of the European Employment Strategy. Many of the principles involved are, in fact, already being implemented at a Community level, for example in measures aimed at extending to 3rd country nationals the same forms of social protection enjoyed by host states' nationals. The measures are intended, essentially, to off-set the disadvantages that such workers frequently experience in their employment, including low income and poor conditions in their employment terms as well as the problems resulting from discrimination. In this regard, the measures are linked to International Labour Organisation initiatives on ‘decent work’, and in the ILO's Multilateral Framework on Labour Migration (2006) that reinforce requirements directed at ensuring migrant workers are not treated less favourably than host state nationals.36 

Despite some of the recent initiatives that are clearly capable of assisting Accession State migrants, for example measures to combat discrimination in the workplace,37 there are still many aspects of the UK's reception regime which is far from welcoming. In analysing the issue, it is worth making some comparisons with the approaches taken in the other two main host states for Accession States' workers, Sweden and the Republic of Ireland.

A10 Workers in Sweden 

Like the UK, Sweden has looked to Accession States' nationals to meet the needs of its labour market. In its main restatement of labour market policy and ‘tasks’, the Swedish government has said that the ‘big problem for Sweden” is that it has “a demographically based shortage of labor’.38 Accordingly, as part of that policy the key governmental agencies involved - the Labor Market Administration (Arbetsmarknadsverket, AMV), the National Labor Market Board (Arbetsmarknadsstyrelsen, AMS), and the public Employment Service (Arbetsförmedling) - all became subject to the ‘overriding task’ of channelling labour to employers, and taking steps to combat recruitment problems. In its preparations ahead of 1st May 2004, Sweden took some important steps designed to pre-empt the risk of exploitation of new arrivals, and the real risk offered to agencies and employers to discriminate in the recruitment and employment process. In doing this it also sought to reduce the scope for irregular working. Although wide-ranging employment protection legislation was already in place,39 in 2004 Sweden increased efforts to give full effect to relevant EC anti-discrimination measures and it appears to have done so with the specific needs of Accession State workers in mind. In doing so, and in securing protection for workers engaged in irregular employment, Swedish courts are not impeded by requirements that the labour contract is legally viable and consistent with migration laws. This may be contrasted with the UK position. In the UK, irregularities in the process of regulating entry to the host state territory and entry to employment (what may be termed ‘primary level regulation’) can then produce adverse consequences for a worker who then enters employment in a relationship that is essentially a private law one, but which continues to be regulated (at what may be termed ‘secondary level’ regulation). The regulatory regime that applies to migrant workers' employment transactions - including a cross-over effect, whereby public law regulation impacts negatively on the labour transaction operating at a private law level between the migrant and employer (or agent) - is a distinctive feature of the UK labour market, and it is replicated in other common law jurisdictions.40 The problem focuses, in particular, on contract-based aspects of the employment, especially proceedings against the employer for unpaid wages. However, it has also been held to apply in proceedings where the complainant has sought to invoke statute-based rights, including rights deriving from EU law, as highlighted in cases like Vakante.41 In that case the worker concerned, a Croatian teacher, worked in breach of immigration restrictions while his asylum claim was being considered. It was held he could not pursue his case, even in respect of non-contract rights relating to alleged race discrimination reinforced by EC Council Directive 2000/43.

To coincide with the arrival of A10 workers from May 2004, Sweden made important adaptations to its domestic legislation to ensure that groups like migrant workers are protected against discrimination based on nationality, race, and ethnicity grounds, something which Sweden saw as an essential step. Like the UK, however, the government came under pressure to regulate access to the jobs market, and in particular to limit access to state welfare systems. So in March 2004, ahead of the arrival of new workers, it proposed transitional rules for the ‘good of all concerned’, and these were included in a package of changes presented in a Communication to Sweden's Parliament, the Riksdag, by the Minster for Migration Policy, Barbro Holmberg and Employment Minister Hans Karlsson.42 

As in the UK and Ireland, measures were introduced to coincide with the admission of Accession State migrant workers, the government asserting that ‘a period of adjustment’ was needed. Among other things it proposed:

· special work permit rules for a transitional period for workers from the new EU Member States, giving due consideration to the vulnerability of individual workers and concern for Swedish workers' welfare and ‘good order’ in the labour market.
· anti-discrimination ‘guarantees’ to ensure that new workers would enjoy the same rights and responsibilities as Swedish citizens, observing that ‘We do not want a guest worker system, in which workers are only permitted limited access to Swedish welfare. Nor do we want people to be exploited on the labour market in a way that would risk wage dumping and weakening of the terms of employment for all’.

They also considered that ‘the great differences in pay levels and social security between Sweden and the new Member States’ would lead to substantial strains on the employment and social systems resulting in a labour market divided into ‘first team’ and ‘second team’ players. Part of the concern was that low pay, and less favourable conditions of the second team would inevitably result in a transfer of costs to the state welfare system. It was noted, for example, that Swedish state benefits for the family would, in themselves, exceed a normal wage income in most of the new Member States. ‘A family with two children that has a third child while the father is working in Sweden may receive social benefits far in excess of the income they could earn in their country of origin.’ 

Given that it would be too easy for employers to ‘tempt people to take jobs at very low pay’, they proposed ‘a more transparent set of rules’.

Among other things, these principles informed measures to:

· Avoid the creation of a ‘guest worker system’, and to enable workers to report instances of exploitation. The proposals added that all Accession State nationals could ‘come to Sweden to work’. However, for the sake of those workers the job must be ‘a proper one, with pay meeting the terms of a collective agreement’.
· Checking of tax payments and social security contributions to prevent tax and social security abuse, particularly the abuse of ‘self-employment’ status using the F-tax card (Sweden's self-employed classification) by people who should really be classified as ‘employees’.
· Ratification of ILO Convention 94 to prevent ‘social dumping’. 

Whilst the government's initial proposals were not all adopted43, the Holmberg-Karlsson communication to the Riksdag committed Sweden to a radical review of labour and welfare systems to ‘adapt them to a globalised world’, so they can work in ‘a world in which people are becoming more mobile’. Despite its rhetorical and more aspirational features, the scheme contains several distinctive features that compare favourably with the UK's reception arrangements, particularly in seeking to ensure that entry-level employment would be in line with prevailing labour market conditions. In the UK it has become clear since 2004 that employers can and do engage new Accession State workers on less favourable terms and conditions than those prevailing. Indeed, some commentaries have gone further and suggested that the ability to displace existing staff is one of the advantages of having access to such workers.44 There has been no rush in the UK to review or change aspects of the UK employment law that preserve a generous management prerogative to reorganise the workplace, and, if necessary, to carry out ‘economic’ dismissals as a means of containing labour costs.45 

More recently, in 2006, Sweden reviewed its approaches to the reception of new migrants. As a result, the remit of the Swedish Integration Board extends to new migrant workers. It remains to be seen whether the positive principles that have underpinned Sweden's reception regime since 2004 will continue following the change of government this year. The Budget Bill 2007 indicates a growth in labour supply, and slow wage inflation, no doubt assisted by increased employment of A10 workers.

Ireland and A10 Workers 

From 1 May 2004, the Republic of Ireland declared an ‘open access’ policy permitting unrestricted access to employment by Accession state workers. Speaking at a Council of EU Employment and Social Policy Ministers in Brussels he co-chaired with Ireland's Welfare Minister, Mary Coughlan, the Irish Labour Affairs Minister, Frank Fahey, said that ‘There continues to be a strong demand from Irish employers for overseas labour and we believe that our decision to allow free access to our labour market will be to everyone's advantage’. To coincide with Ireland's transformation from a country of emigration to one of net inward migration, Dail Éireann approved a comprehensive national ‘action plan’, the National Action Plan Against Racism (2005-8).46 This was designed to ensure that ‘racism has no place in the Ireland of today’, and ‘to welcome and manage our continuing development as a multicultural society’.47 

Unlike the UK, Ireland has not limited access to its state welfare and social protection systems, at least while the migrant worker is ‘economically active’ in the Republic. Its welfare systems are not so generous with the economically in active. Ireland also operates a ‘habitual residence’ test to limit access to its state welfare schemes. This has proved as problematic as it is for UK-based workers given the short-term nature of much of the work available.

Irish Labour law regulates access to employment tribunals through a number of mechanisms, including status and service requirements and ‘gateways’ (and using criteria that can impact markedly on migrant workers who cannot meet such requirements). This means that it has comparable status restrictions to the UK's. For example, a migrant worker with less than a year's service with the employer, or who is employed on fixed-term or task contracts (which in many cases the migrant worker will have, often through an agency) is excluded from the right to claim unfair dismissal.48 In practice, as in the UK, migrant workers can find it difficult to achieve the necessary period of one year's continuous service that will then enable them to achieve parity with other workers and enhance their employment protection. Despite working legally, many workers currently have a propensity to be employed in atypical forms of employment. As in the UK, ‘atypical’ in this context means that the work is often short-term, and prone to ‘stops’ and ‘starts’ that prevent completion of the requisite periods of continuous service on which so many UK employment rights now depend. As with the UK's agriculture sector, Irish farms are now heavily staffed by Accession state and 3rd country workers. Given the temporary and seasonal nature of this employment they can be subjected to potent limitations affecting basic employment rights, and this is problematic for this very large sector of the workforce. In practice, they find that even relatively short gaps in ‘continuity’ can bar them from key labour rights.49 As in the UK, it is not unusual for employment to be terminated shortly before the required one year service is achieved, thereby depriving the person of the right to claim unfair dismissal. Unlike the UK, though, there does not appear to be such a widespread culture among agencies of trying to classify and organise work in ways that will bar the job-holder from satisfying the main UK gateway to employment rights, namely ‘employee’ status. In particular, it is increasingly common in the UK for new employment to be organised in a way that ensures it lacks the characteristics of a contract of employment, and ‘mutuality’. This relegates the worker to the status of being ‘self-employed’, and removes him or her from mainstream employment protection; and the same approach is frequently taken when re-engaging workers after economic dismissals.50 In marked contrast to the UK position, the fact that employment is tainted by ‘illegality’ is specifically not a bar to a claim for unfair dismissal claim, as made clear under the 1977-2001 Acts. However, it may affect other contract-based rights (something which Ireland still has in common with the UK and other common law jurisdictions). Furthermore, proceedings are subject to ‘interventions’ by interested governmental agencies, eg the Irish Revenue Commissioners and Ministry for Social Welfare.

The position in relation to people from non-EU countries, and countries outside the EEA, is much stricter. Without a Working Visa or Work Authorisation employment is illegal, although the Seannad Éireann and Dail have debated relaxations. There are also administrative sanctions, for both employers and workers. So, in practice, migrant workers in the Irish Republic do experience the disadvantages associated with migrant worker status in other EU countries.

As with the UK, there are aspects of Ireland's reception regime that have some significant shortcomings. Other aspects of it, though, are very positive. In particular, the Irish Labour Court's jurisprudence has at times displayed a very supportive approach to safeguarding the workplace rights of non-nationals and migrant workers. Thus, in Campbell Catering Ltd/Aderonke Rasaq EEDO48 (Labour Court) the summary dismissal of a worker in an asylum refuge was held to amount to race discrimination given the peremptory manner of her summary dismissal for alleged theft. The Court made the important observation that, in applying anti-discrimination legislation, account had to be taken of the needs of migrant workers, and a failure to do so could, in itself, be regarded as ‘less favourable treatment’.

In Citibank/Massinde Ntoko EED045 (Labour Court) a worker from the Democratic Republic of the Congo was disciplined for making an unauthorised telephone-call. After overhearing the worker speaking in French at the workstation of a co-worker, he was dismissed, but without an opportunity to explain what had happened, or to defend himself. This prompted a work stoppage by other staff that complained of harassment and less favourable treatment. The court upheld a complaint of special unfavourable treatment, finding that a worker of Irish ethnic origin would not have been treated in the same way. Despite being employed in a temporary capacity, an atypical status in Ireland that is common among migrant workers in service industries, the court awarded compensation as if he were in permanent employment, and at a level which was ‘proportionate, effective, and dissuasive’, reflecting the fact that he had been humiliated and deprived of the right to equal treatment as a migrant working in the Republic who was entitled to ‘protection against racial prejudice’.

ILO and Other International Norms 

Increased cross-border migration for work resulting from globalisation and trade liberalisation has meant that more migrant workers than ever before are entering host states' territories for work.51 Consequently, there is a pressing need for effective international norms to regulate reception and integration systems. However, the rationale for such norms does not just focus on the long-recognised propensity for migrant workers to be exploited, particularly in the reception phase. Plainly there are other interest groups and stakeholders affected when new entrants to host labour markets are engaged on terms that are not in line with prevailing conditions. Furthermore, regulation in this context is also about the pursuit of an agenda directed at preventing uncompetitive trading conditions in a global labour market. As Bob Hepple has reminded us, one of the oldest arguments for transnational regulation is that world trade is between countries with different levels of labour rights and labour costs. “Social dumping”, the production and export of products that owe their competitiveness to low labour standards encourages a ‘race to the bottom’ with distortions produced by undervalued labour.52 Such sentiments have recently prompted the ILO to review the operation of the norms set out in its key measures, including ILO Conventions 97 (1949), 111 (1958), and 143 (1975), and accompanying Recommendations. Unfortunately, many of the standards have become problematic, in the way that they exclude large sections of the migrant workforce if they are outside the concept of ‘regular’ work - or are engaged in irregular working. Unfortunately, this does not take into account the complex reasons that now operate to make employment ‘irregular’ and which can take workers outside the scope of mainstream national protection.

Migration for work, and insourcing, facilitated by trade liberalisation measures like EU enlargement and ‘freedom of movement’ have conferred significant benefits on UK employers, the economy, and other stakeholders. However, from the migrant worker's perspective the process often brings with it some significant employment and welfare problems. Many workers finding themselves in atypical forms of wage labour, not least, casual and agency work, and work of limited duration that are often outside the scope of ILO measures. Furthermore, the complexity of many migration-for-work schemes, and the increasing inter-action between migration and employment status, produce status “gateways” that can be very problematic. These have the potential in some jurisdictions like the UK and Ireland to bar out access to even the most basic labour rights and remedies. This is relevant to most migrants, but is particularly difficult for those in irregular employment, and particularly when complex arrangements like the WRS scheme operate to exclude workers from mainstream employment rights.

The complexity and range of forms of irregular working means that there are clearly groups of workers within that population who merit basic employment protection. It is no longer appropriate for international norms to go on adopting a blanket approach that removes basic employment rights from all such workers, irrespective of the type of “irregular” category, or the reasons why their employment is ‘irregular’.

The Multilateral Framework 

The ILO's adoption of the Multilateral Framework on Labour Migration in 2006 has clearly been an important development, bringing together the core ILO principles that host states should be translating into substantive rights.53. It promotes the ILO's ‘Decent Work’ agenda, and emphasises the ‘integrated approach’ that the ILO and most states, and the EU, recognise are being generated by increased migration for work. In formal terms it gives effect to the conclusions and resolution of the ILO Conference in 2004 on ‘a fair deal for the migrant worker in the global economy’.54 Among other things, the Framework has positive features such as the promotion of co-operation between governments and interest groups in the management of migration for employment. While upholding the right of sovereign states to develop their own policies to manage labour migration, it emphasises the need for greater recognition and protection of migrant workers' human rights, including rights at the private law level when employment transactions are made and operate. In a key section in Principle V it states that the ‘human rights of all migrant workers, regardless of their status, should be promoted and protected’. This relates, primarily, to the principles and rights in the 1998 ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up, reflected in the eight ‘Fundamental ILO Conventions' - although it clearly reinforces key regional measures like the European Convention of Human Rights. To that extent it reinforces legal rights that are capable of enforcement in major host states like Sweden, Ireland, the UK. It also includes ‘guidelines’ that reinforce the ‘practical effects’ of the Principles. As a minimum, it expects states ‘to take into account’ ILO Conventions, as well as the UN Convention on the Protection of the Rights of All Migrant Workers and their Families 1990. If that Convention has been ratified, as is increasingly being done, then the ILO requires the state to ensure that its provisions are ‘fully implemented’ (Guideline 9(b)), in the same way that other ILO Conventions at that point become binding and mandatory.

Despite these helpful features, the Multilateral Framework is not in itself binding on states. Specifically, it comprises ‘Non-Binding Principles and Guidelines for a Rights-Based Approach to Labour Migration’. Furthermore, there are still some clear inconsistencies between the requirements and standards in the eight ‘fundamental’ ILO Conventions and the standards set by other bodies like the UN, including those set out in the 1990 UN Convention. An important example is that whereas ILO Conventions continue to exclude from the scope of their protection workers who are not lawfully within the host state's territory (C97, art 6), or who are not in ‘regular’ employment, the UN Convention 1990 (in force since 2003) goes much further. In particular, it extends a package of minimum, basic rights to all workers, irrespective of their migration status. Some of those rights are particularly relevant to workers in the reception phase and when they take up new employment.

The UN Convention 1990 

A detailed analysis of the Convention is not proposed here.55 However, a number of points may be made as these are relevant to reception arrangements for Accession State nationals, including those in irregular employment for these reasons already considered.

In a key passage the Preamble to the Convention states:

‘Workers who are non-documented or in an irregular situation are frequently employed under less favourable conditions of work than other workers’,
and adds that

‘certain employers find this an inducement to seek such labour in order to reap the benefits of unfair competition.’

For that reason, as well as the others that are articulated in the Preamble, the Convention's entry into force has been a particularly important development. It offers an important opportunity to adopt a new approach based on what would seem to be a very sound principle. Namely, that whatever a host state chooses to do when imposing conditions on access to its territory, and at a public law level, when it comes to basic employment rights workers should be able to enjoy a basic package of rights that is no less favourable than that which applies to nationals of the state of employment, and other workers accorded such rights. That includes the right to go to court, and access employment remedies as part of a wider development of effective reception and integration measures.

This is particularly apposite in relation to wages and other key conditions such as hours of work, rest periods, health and safety.

Part III of the Convention requires host states to ensure that all migrant workers can benefit from a basic package of minimum rights, irrespective of their immigration status. For present purposes this is particularly helpful for those in atypical employment, including the kind of casual, short-term, and agency types of entry-level employment of the kind often in engaged in by Accession states' nationals. It would also assist workers adversely affected by procedural irregularities that could impact on the validity or enforceability of employment terms; and where access to labour law remedies may have been prejudiced. Obviously, this is very relevant in situations where employment is ‘irregular’, including cases where WRS requirements have not been complied with. It is not uncommon, for example, for a worker who thinks he or she has completed the requisite 12 months service with an authorised employer (thereby obviating the need for further registration) to start new employment when this is not the position. Typically, there have been ‘interruptions’ during that period that total more than 30 days; and that means the worker remains subject to registration and will be working illegally in terms of WRS requirements.56 A key provision is art 25. Article 25(2) stipulates that it shall not be lawful to derogate in private contracts of employment from the principle of ‘equality of treatment’. Article 25(3) is then important in requiring that states' measures must ensure that migrant workers are not deprived of rights that derive from the equality principle by reason of ‘any irregularity in their stay or employment’. Clearly states must also ensure that their labour law systems at the secondary level do not enable employers to utilise “illegality” and similar defences. Specifically, ‘employers shall not be relieved of any legal or contractual obligations’ by reason of irregularities. Unfortunately, this is precisely what happens in the UK and, to a lesser extent in the Republic of Ireland. Clearly, the Convention does not, and did not intend, to confer equality in the sense of attempting to confer the same labour and social rights on all workers. In particular, it acknowledges that there should, be limits to the rights of those in irregular employment. The further rights in Part IV, including other rights relating to freedom of movement, education, training, and other social rights can continue to be reserved for workers in regular, documented employment.

Since 2003 there have been increasing numbers of ratifications. However, it is significant that EU states and the major non-EU host states have been slow to ratify the Convention. Indeed, no major host states have done so, to date. Of the states that have ratified, some have insisted on derogations that enable matters such as remuneration, dismissal rights, employment periods, hours, to go on being governed by the parties' contract, and by the private law arrangements made between the employer and worker.57 Needless to say, such derogations have the capacity to undermine the Convention's objectives.

Conclusions 

The current reception regime has been producing significant problems for A8 and other EEA nationals. This has particularly been the case for jobseekers and those in low-paid employment with limited resources to meet what can be high levels of housing and other welfare need. As a result of the restrictions announced by the Home Secretary on 24 October 2006,58 Bulgarian and Romanian jobseekers will not have an automatic right of to take up vacancies in the UK from January 2007.59 Whilst having the right to enter the UK, they will in most cases be restricted in their ability to access income-related benefits or other support schemes. In effect, they will therefore become the third and most disadvantaged of the three EEA groups. The fear must be that the combined effect of being barred out from mainstream employment and state welfare will mean they are far more likely to undertake employment in the informal labour market, and thereby be at considerable risk of being barred out of mainstream employment rights and protection: and the imposition of fixed penalty notices on employers illegally employing them is likely to impact more heavily on the workers concerned given that this will underline the ‘illegality’ of the employment transaction.

Even allowing for public and media concerns about aspects of Bulgarian and Romanian accession, it is not entirely clear why the UK government has decided to introduce such restrictions at this critical stage in the enlargement project. The political advantages of being seen to be ‘tough on immigration’, and ‘in control’ (particularly following earlier debacles this year in the Home Office) are clear enough. A further factor is the potency of the argument that the labour market is becoming ‘over-supplied’ since 2004, particularly in relation to new arrivals with low skills - and that pending the removal of all controls on EEA nationals' access to the UK labour market in seven years' time there should be a bar on low-skilled entry, and more selective ‘cherry-picking’ of entrants with skills.60 This is also, to some extent, informed by growing concerns in government and among policy-makers that the concentration of A8, E15 and non-EU workers in London and the South-East may be aggravating the exceptional and atypical labour market problems London experiences, and the capital's current high levels of unemployment (that are out of line with other regions).61 This has been underlined in a separate move, announced at the same time as the restrictions on Bulgarian and Romanian nationals, that all access to the UK on low-skilled work schemes from outside the EU is being phased out, starting from 1 January 2007.

Despite such explanations, it is a concern that the government should be taking such measures with minimal debate and legislating by ‘Written Ministerial Statement’ in this way. It is also unfortunate that it proposes to maintain restrictions on access to income-related benefits and other support schemes in ways that will undoubtedly impact negatively on all new arrivals from EEA states. For those with special needs, and who require assistance with housing, the planned extensions to the limitations on Housing Act 1996 schemes are particularly regrettable.62 

It is very much to be hoped that the current disparities in treatment affecting EEA nationals will be removed, if not soon then certainly by the time the restrictions on Bulgarian and Romanian arrivals are reviewed in a year's time.63 

Keith Puttick 
Staffordshire University Law School 
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