36 POLICE AND CRIMINAL EVIDENCE ACT 1984

Introduction

The Police and Criminal Evidence Act (PACE) 1984 provides the framework for police powers in relation to individual citizens. Despite the presence of the word ‘police’ in its title, PACE is used by any organisation that conducts a criminal investigation, such as Her Majesty’s Revenue and Customs and the Ministry of Defence police for example. Different sections of PACE provide directions on stop and search; entry, search and seizure; arrest; detention; questioning and treatment; documentary evidence in criminal proceedings; and complaints and discipline; with the final section covering a variety of miscellaneous matters. It came into force during a politically turbulent period in which police accountability and legitimacy was severely lacking and coincided with the Miners’ strike, which delayed the implementation of PACE by a year. Brain (2018, p 248) describes PACE as a ‘watershed in the history of policing’. For most of its history, the police in England and Wales have been considered citizens in uniform with no extraordinary powers that would differentiate them from the rest of the community. PACE fundamentally changed that history and is generally considered to be the single most important piece of legislation related to policing.  

Policing prior to PACE

Since the Metropolitan Police Act 1829, and thus prior to the passing of PACE in 1984, police powers had been progressively derived from individual pieces of legislation, resulting from Home Office directives, case law, and the ‘Judges Rules’. The Rules had been introduced in 1912 to govern the treatment of those held in police custody so that any evidence collected would be admissible in court. Zander (2017) argues the Rules were often regarded as advisory rather than binding by police officers, due to the arbitrary and isolated way they had been developed and their non-statutory nature. This meant that prior to PACE, police powers were neither consistent across England and Wales nor well defined. Yet this haphazard system of regulating police powers continued until the 1980s when PACE came into force to replace the Judges Rules. 
Factors leading to the introduction of PACE

PACE was the response to public concerns about how the police dealt with suspects and the perception of a deeper institutional malaise, and a series of scandals around police procedure. The most relevant of those scandals was the wrongful imprisonment of three boys who had falsely confessed to the 1972 murder of Maxwell Confait, a male prostitute. An enquiry conducted by Sir Henry Fisher into the wrongful imprisonment of the three boys made recommendations for policy change regarding the powers and duties of the police in respect of the investigation of criminal offences, the rights of suspects, and the responsibility for the prosecution of criminal offences. Fisher had found that the boys had been denied the right to legal advice, were improperly questioned, that there were problems with the charging process, and that the officers involved had been unaware of what was required of them by the Judges Rules (Reiner, 2000). Fisher's conclusions, along with other high-profile cases of police misconduct and the conclusions of the 1981 Scarman Report, which concluded that policing mistakes were a crucial factor igniting the disorder of that year’s Brixton riots, led to the Royal Commission of Criminal Procedure (1979–1981). The Royal Commission, and the general increased attention to police procedure, ultimately culminated in several significant changes to the operation and regulation of criminal justice – with PACE being the first piece of legislation passed, closely followed by the Prosecution of Offences Act in 1985, and the establishment of the Crown Prosecution Service in 1986. 

The implementation of PACE

Once in force, Zander (2017) argues that Chief Constables were quick and successful in implementing the extensive training and procedural programmes suddenly needed to disseminate the significant changes PACE brought to police practice. Less easy to achieve, though, was the cultural change necessary to adjust attitudes and practices. PACE was largely welcomed by the police as it extended some police powers. However, some, notably rank-and-file police officers, argued that also establishing a statutory framework of rights for those in custody would erode the powers of the police and swing the balance too far in the interests of the suspects. Others opposed any extension to police powers and argued that the procedural safeguards contained in PACE would not be meaningful in practice. Of most concern to this group, were the extensions to police powers in relation to stop and search, taking fingerprints (and other intimate samples) and searching premises. The eight subsequent Codes of Practice, developed since the passing of PACE, deal with these concerns. These Codes provide detailed guidance and clarity on stop and search and detention for example. The Crime and Security Act 2010, has provided further restrictions on the retention of DNA samples where the suspect was not charged. Other PACE powers have been further amended by the Serious Organised Crime and Police Act 2005 and the Protection of Freedoms Act 2012. 

The impact of PACE

Described by Reiner (2000, p 176) as ‘the most significant landmark in the modern development of police powers’, PACE fundamentally and permanently changed how the police interacted with the public. Its impact was dramatic and immediate. For example, Section 106 of PACE required police authorities to plan for obtaining the views of people in their area about policing and for securing their cooperation. After the 1981 riots in Brixton, Toxteth, Handsworth, Chapeltown, and Moss Side some forces had informally established local liaison committees to help address poor police-community relations but now everywhere had to have formal committees. However, these committees were to be run by the authorities, not the police. 

PACE also meant that now police officers need a warrant signed by magistrates to enter premises if consent for entry is not voluntarily granted; magistrates need be confident that the search is merited by both the serious arrestable nature of the offence the search relates to and the substantial value any evidence expected to be found would add to the investigation. Section 17 of PACE also allows police officers to enter premises without consent, and without a warrant, if the police officers are intending to arrest someone of an arrestable offence, to arrest a young person or child in local authority care, to recapture someone unlawfully at large, to ‘save a life or limb’, or to prevent serious damage to property. Section 32 allows police officers to search the premises where the suspect was immediately before or at the time of an arrest. The word ‘premises’ has been interpreted widely by the courts (Zander, 2017) and has been taken to mean any private property. Section 24 of PACE provides directions on how and when a person can be arrested. It provides three categories of arrestable offences – murder, offences which carry five years or more imprisonment for someone aged 18 years or over with no previous convictions, and a miscellaneous category of other offences that might not carry a five-year sentence. Offences which do not fall into any of the categories mentioned earlier are to be brought to court with a summons. 

Stop and search

In contrast to the arbitrary and unaccountable way the police were able to stop and search people prior to 1984, PACE authorises police officers to stop and search any person or vehicle for stolen or prohibited articles only if that officer has reasonable suspicion for suspecting that such articles will be found. PACE defines ‘reasonable suspicion’ as having ‘an objective basis [. . .] based on facts, information, and/or intelligence’. This definition has undergone several amendments, partly in response to public concerns around the disproportionate use of stop and search powers against minority groups (Bridges, 2015). PACE stipulates that reasonable suspicion be determined by neither personal factors nor assumptions about the differential involvement of certain social groups in criminal activity. Despite this stipulation, stop and search continues to be contentious largely because ‘reasonable suspicion’ is a vague term that allows discretion. In response, therefore, section 60 of the Criminal Justice and Public Order Act 1994, further developed those police powers relating to stop and search and also allowed senior officers to authorise their officers to stop and search anyone present in a designated place where serious violence is anticipated, circumventing the original safeguard of PACE that there must be reasonable suspicion of the presence of prohibited articles. 

Although ostensibly to be used only in specific circumstances and for a limited time only, concerns have been expressed that these powers have become part of the routine policing of town and city centres and increasing numbers of people are subject to stop and searches where the test of reasonable suspicion has not been met. Stop and search is a highly intrusive power because it effectively detains an individual during a search, depriving them of their liberty. This is particularly controversial with respect to searches under section 60 that do not even require the officer to have reasonable grounds to suspect the individual is in possession of an illicit item. Use of stop and search continues to be a hotly contested and debated subject. But by far the most controversial aspects of stop and search are its disproportionate use against people from a Black, Asian or minority ethnic backgrounds and the limited evidence for its effectiveness in reducing crime. Despite the College of Policing (2017) later finding that the use of stop and search has little bearing on rates of crime, in 1999 William Macpherson claimed that black people were disproportionately represented in stop and search, the over-use of ‘section 60’ stop and searches was cited as a causal factor in the 2011 summer disorders, and in 2017 David Lammy found that black people are over eight times more likely to be stopped and searched than white people, even though drugs are less likely to be found.  

Detention

	PACE provide the police with the power to detain an arrested individual who is suspected of committing a crime. According to PACE detaining an individual or individuals in police custody should be a last resort, however, PACE is not always adhered to in this respect (Kemp, in Gibbs and Radcliffe, 2020).The detention of a suspect is a vital aspect of police investigation as it ‘allows officers to question them and collect their biometric details’ which aids the police in their decision as to whether or not they have grounds to charge a suspect with a crime. (Brown, 2021, p 4). In England and Wales there are approximately 200 custody suites. Detainees are held in custody suites which are normally located in large police stations (Brown, 2021). It is up to individual police forces to decide where to situate custody suites and the number to be in operation. In England and Wales, PACE provides the police the power to detain suspects for 24 and 36 hours and in exceptional circumstances a suspect can be detained for 96 hours (Home Office, 2018). An individual can be held without charge for up to 24 hours (PACE s 41) and this can be extended to 36 hours by a senior officer who is a superintendent or above (PACE s 42). If an individual is detained because they are suspected of committing serious indictable offences, a magistrate can increase the period of detention to 96 hours (PACE ss 43-44).

PACE provides guidance on various aspects related to the power to detain, for example, the duration of detention, the treatment of individuals held in custody including the treatment of vulnerable individuals, and the rights of detainees. The custody environment is expected to be clean and safe and detainees should be treated with dignity and respect (Brown, 2021) however, this is not always the case. The police custody environment can be noisey, smelly and lacking in privacy (Dehaghani, 2016). They are places of deprivation (Wooff and Skinns, 2018) which are closed off from the outside world (Kendall, 2020). Also, whilst in policy there are protections for the detained, such as the Independent Custody Visitors Scheme and the Appropriate Adult safeguard, in practice they can be highly problematic (Kendall, 2020). The deprivation of an individual’s rights can happen on many levels with the most extreme resulting in deaths in police custody. It is understandable therefore, that police custody comprises one of, if not the most controversial area of criminal justice domestically and internationally.

Conclusion

It has now been over 40 years years since the implementation of PACE. There will be few people still working as police officers who worked under the pre-PACE regulations who can first-hand compare the two approaches. There are ongoing problems, debates and controversies associated with stop and search, and police custody amongst others. However, despite this, PACE can be considered as having been valuable for providing comprehensive rules and outlining suspects’ rights and entitlements while their case is investigated. It also attempts to ensure protection to police officers with regard to allegations made by suspects of mistreatment while in custody. That said, some amendments to PACE have confused rather than clarified police powers, for example the 2005 reforms which task police officers with undertaking a complex legal assessment prior to arrest. In addition, different governments over the thirty-six years have reviewed and amended PACE, which has caused some confusion. Yet, even in the face of these changes, PACE has fundamentally stood the test of time and remains in force. 

However, despite the increased accountability these developments suggest, informal practices and cultural norms can result in uneven application of procedures alongside and underneath formal policies and legal procedures. So, while PACE may provide a framework for how police custody, community relations, or stop and search for example ought to function, the reality can be quite different. It could be argued that much of the real power of the police derives not from the statue books but from the institutional and political framework in which the service operates. In this sense, the ‘power’ of the police needs to be considered in more complex and nuanced ways. Given the enormous power and authority invested in the police, calls for increased accountability and transparency continue despite the successes of PACE. 
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