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Abstract

The thesis critically examines the Montevideo Convention of 1933, an international
treaty which defines the requirements for statehood: a permanent population,
defined territory, effective government, and capacity to enter into relations with
other states. Although foundational, the thesis argues that the Convention’s
requirements are increasingly challenged by modern geopolitical realities. The
study explores how the Convention has been applied across various case studies,
including Palestine, Western Sahara, Somaliland, Taiwan, and the Kurdish
regions, which present complexities that strain traditional definitions of statehood.
Using a combination of doctrinal legal analysis and constructivist international
relations theory, the thesis contends that the rigid requirements of the Montevideo
Convention often fail to account for self-determination movements, indigenous
rights, and non-traditional entities seeking recognition. Drawing on insights from
prominent scholars, the research highlights the limitations of the Convention in a
globalised world where statehood is as much a political and social construct as a
legal one. Through case studies and comparative analysis, the thesis suggests a
need for revisiting or modernising the Montevideo requirements, incorporating
factors such as human rights, governance, and regional dynamics. Ultimately, the
thesis provides a contemporary understanding of statehood in the 21st century,
advocating for a more flexible, context-driven approach to recognising new states

in international law.
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CHAPTER ONE INTRODUCTION

1.1. Introduction
The Montevideo Convention,! adopted in 1933, remains one of the most

significant treaties in international law, particularly concerning the legal definition
and recognition of statehood. Its requirements have served as a foundation for
understanding what constitutes a state in the international arena. Despite its
historical roots in the early 20th century, the Convention's principles remain
relevant today, albeit amidst evolving global circumstances and the emergence of

new forms of political entities that challenge traditional concepts of statehood. 2

In the context of international law, the international legal community still look to the
Convention for its role in establishing the four requirements for statehood: a
permanent population, a defined territory, an effective government, and the
capacity to enter into relations with other states.® These requirements have long
been considered the bedrock of state recognition, influencing how new states are
accepted into the international community.* However, as the geopolitical landscape
has shifted over the decades, so too have the challenges and interpretations
surrounding these requirements. The world today is vastly different from that of
1933, marked by globalisation, complex international challenges like Israel and
Palestine,® and challenges by indigenous peoples over corporations exploiting

their natural resources that test the limits of traditional legal frameworks.®

The primary aim of this thesis is to critically examine the influence of the
Montevideo Convention on statehood and its application in contemporary
international law. The study seeks to explore the Convention's historical context,
its role in recognising states within the modern legal framework, and its
adaptability in the face of new challenges, such as self-determination movements

' The Montevideo Convention on the Rights and Duties of States adopted by the Seventh
International Conference of American States in Uruguay, Montevideo on 26 December 1933, and
came into force 26 December 1934 (hereinafter the Convention).

2 Thomas D Grant, 'Defining Statehood: The Montevideo Convention and Its Discontent' (1998) 37
Columbian Journal of Transnational Law 403 — 457, 433.

3 ‘The state as a person of international law should possess the following qualifications: (a) a
permanent population (b) a defined territory; (c) government; and (d) capacity to enter into relations
with the other states’. The Montevideo Convention on the Rights and Duties of States, adopted by
the Seventh International Conference of American States in Uruguay, Montevideo on 26 December
1933, and came into force 26 December 1934, article 1.

4 Alexander Orakhelashvili, Akehurst's Modern Introduction to International Law (9™ edn, Routledge
2022).

5 Robert Heinsch and Giulia Pinzauti, ‘To Be (a State) or Not to Be? The Relevance of the Law of
Belligerent Occupation with regard to Palestine’s Statehood before the ICC’ (2020) 18 Journal of
International Criminal Justice 927 — 945, 929.

6 James S Anaya, Indigenous Peoples in International Law (2" edn, OUP 2004) 104.



that continue to challenge the international legal order. Regions such as Catalonia,
Kurdistan, and others persist in their quests for independence, often without
meeting all the Convention’s requirements.” By doing so, the thesis aims to
provide a comprehensive analysis of the Montevideo Convention's relevance in
the 21st century and its capacity to address the complexities of modern statehood.
This exploration is timely and necessary given the dynamic nature of international
relations and the emergence of entities that defy the traditional state model. For
instance, the Convention’s application becomes increasingly problematic as more
regions push for self-determination, sometimes backed by significant portions of
their population but lacking the effective government or territorial integrity required
by traditional standards.? These developments necessitate a re-evaluation of the
Montevideo Convention and its requirements to ensure they remain relevant in
addressing the realities of the contemporary international legal order. Moreover,
the thesis will use specific case studies, such as Palestine, Western Sahara,
Somaliland, Taiwan, and the Kurdish struggle for nationhood, to illustrate the
practical application and limitations of the Convention in diverse geopolitical
contexts. These cases highlight the ongoing tensions between legal principles and
political realities, as entities that fulfil the Convention’s requirements for statehood
often find themselves in limbo due to the lack of international recognition or the

complex back-and-forth of regional and global politics.®

The thesis will also engage with critical academic perspectives that challenge the
traditional positivist approach to international law, which has long dominated the
discourse surrounding state recognition. Scholars like Jure Vidmar'® and Jan
Klabbers'" have questioned the adequacy of the Montevideo criteria in the face of
contemporary challenges, advocating for a more refined understanding that takes

into account the socio-political, historical, and cultural contexts in which statehood

7 Milena Sterio, ‘Self-Determination and Secession Under International Law: The Cases of
Kurdistan and Catalonia’ (2018) 22 American Society of International Law Insights
https://www.asil.org/insights/volume/22/issue/1/self-determination-and-secession-under-
international-law-cases-kurdistan accessed 2 September 2024.

8 Jan Klabbers, ‘The Right to Be Taken Seriously: Self-Determination in International Law’ (2006)
28 Human Rights Quarterly 186 — 206, 199.

° Jure Vidmar, Territorial Status in International Law (Hart Publishing 2024) 21.

10 Jure Vidmar, ‘Jure Vidmar - Chair of Public International Law’ (Maastricht University, 2024)
<https://www.maastrichtuniversity.nl/i-vidmar accessed 9 September 2024> This includes his
academic positions at Oxford, Harvard, and Maastricht, as well as his roles at international
institutions such as the European Court of Human Rights and the Permanent Court of Arbitration.

1 Jan Klabbers, ‘Jan Klabbers - Professor of International Law’ (University of Helsinki, 2024)
<https://researchportal.helsinki.fi/en/persons/jan-klabbers> accessed 9 September 2024. Jan
Klabbers is a distinguished professor of international law at the University of Helsinki, specialising
in the law of treaties, international organisations, and global governance. He has held prominent
positions at institutions worldwide, authored several leading texts on international law, and is known
for his interdisciplinary approach to legal studies.




is contested and negotiated.’? This thesis will draw on these critical insights, as
well as the contributions of other leading scholars like James Crawford'® and
James Summers,™ to develop a more comprehensive theoretical framework for
analysing statehood in the modern era. The thesis also aims to contribute to the
ongoing academic debate regarding the need for reform or reinterpretation of the
Convention to accommodate the evolving nature of statehood. By critically
assessing the Convention’s application in various contemporary scenarios, the
study will provide valuable insights into whether the existing legal framework is
sufficient or if a modernised interpretation is necessary. This will involve not only a
doctrinal analysis of the Convention itself but also a comparative examination of
how its principles are applied across different regions and in the context of

emerging global challenges.

Ultimately, the introduction sets the stage for a detailed exploration of the
Montevideo Convention, its historical roots, its current relevance, and its future in
international law. The following sections of the thesis will build on this foundation,
systematically addressing the research questions and hypotheses outlined here,
and providing a thorough analysis of the Convention’s role in shaping modern
international law. The aim is to offer a sophisticated and critical perspective on the
Convention’s influence on state recognition, sovereignty, and the broader
international legal order, with a particular focus on the challenges posed by new

and non-traditional entities in the 21st century.

1.2 Historical Background of the Montevideo Convention
The Montevideo Convention was adopted in December 1933 during the Seventh

International Conference of American States, held in Montevideo, Uruguay. It
emerged in a period marked by significant geopolitical turmoil and
transformation.’™ The early 20th century was a time of intense state-building
efforts, decolonisation, and the reconfiguration of international boundaries
following the aftermath of the First World War. The original drafters of the
Convention were representatives of several Latin American states. The convention
was adopted during the Seventh International Conference of American States in

Montevideo, Uruguay, with significant contributions from nations such as

2 Jan Klabbers, ‘The Concept of Statehood in International Law’ (1996) 37 Netherlands
International Law Review 331 — 350, 347.

3 James Crawford, The Creation of States in International Law (2"¢ edn, OUP 2007) 17.

14 James Summers, Peoples and International Law (2" rev edn, Brill 2014).

5 James Crawford, The Creation of States in International Law (2" edn, OUP 2007) 21.



Argentina, Brazil, Chile, Mexico, Peru, and Uruguay.'® The goal was to establish a
clear legal framework for the recognition of statehood, particularly to address
political tensions in the Americas and ensure adherence to international legal
standards. The Convention was heavily influenced by the prevailing legal doctrines
of the time, particularly the principles of sovereignty and territorial integrity, which

were considered essential for maintaining international order."”

The historical context in which the Montevideo Convention was adopted is crucial
for understanding its significance and the motivations behind its formulation. The
early 1930s were a period of economic depression, political instability, and the rise
of authoritarian regimes in Europe and the Americas. The United States, grappling
with the Great Depression, adopted a policy of isolationism, which was reflected in
its reluctance to engage in international conflicts and its focus on domestic issues.
At the same time, Europe was witnessing the rise of Nazi Germany and Fascist
Italy, both of which posed significant threats to the existing international order.'8
Against this backdrop, the American states sought to assert their sovereignty and
establish a legal framework that would protect their independence and territorial

integrity in an increasingly unstable world.™

The Montevideo Convention was not only a legal document but also a political
statement, reflecting the concerns of its signatories about the potential for external
interference in their domestic affairs. By codifying the requirements for statehood,
the Convention sought to limit the influence of external powers in the recognition of
new states and to assert the autonomy of American states in determining their
political destinies.?® This emphasis on sovereignty and non-intervention was a
central theme of the Convention, and it remains a key principle in international law
to this day. However, while the Montevideo Convention was initially intended to
address the specific concerns of American states, its influence quickly spread
beyond the Americas.?! The principles enshrined in the Convention were soon

adopted by other regions and became a foundational element of international law.

6 The Montevideo Convention on the Rights and Duties of States adopted by the Seventh
International Conference of American States in Uruguay, Montevideo on 26 December 1933, and
came into force 26 December 1934.

17 James Crawford, The Creation of States in International Law (2" edn, Clarendon Press 2006)
46.

8 Francis R. Nicosia and David Scrase, Jewish Life in Nazi Germany: Dilemmas and Responses
(Berghahn Books 2010).

9 James Crawford, The Creation of States in International Law (2"¢ edn, OUP 2007) 46.

20 Anon, ‘Convention on Rights and Duties of States’ (1934) 28 American Journal of International
Law 7578, 78.

21 Thomas D Grant, ‘Defining Statehood: The Montevideo Convention and Its Discontents’ (1998)
37 Columbia Journal of Transnational Law 404 — 457, 411.



The Convention’s requirements for statehood were incorporated into various
international treaties and legal instruments, and they continue to be referenced in

contemporary discussions about state recognition and sovereignty.

Despite its historical significance, the Montevideo Convention has faced criticism
over the years, particularly regarding its applicability in the modern world. Some
scholars argue that the Convention’s criteria are too rigid and fail to account for the
complexities of contemporary statehood, particularly in regions where territorial
boundaries are contested or where non-traditional entities have emerged.?? Others
have questioned whether the Convention’s emphasis on sovereignty and territorial
integrity is still relevant in a globalised world where power is increasingly dispersed
among non-state actors and transnational organisations. These debates highlight
the need for a re-evaluation of the Montevideo Convention and its role in
contemporary international law. By examining the historical context in which the
Convention was adopted and its subsequent influence on international legal
norms, this thesis aims to provide a comprehensive analysis of the Convention’s
strengths and limitations. The following chapters will explore how the Convention
has been applied in various geopolitical contexts and assess its relevance in
addressing the challenges of modern statehood. The aim is to determine whether
the Convention’s requirements remain sufficient for defining statehood in the 21st
century or if a new framework is needed to accommodate the evolving nature of

international relations.

1.3 Theoretical Framework and Methodology
This thesis undertakes an examination of the Montevideo Convention by

employing a robust theoretical framework and methodology that combines
doctrinal analysis with the insights of constructivist international relations theory.
The doctrinal approach forms the core of the legal analysis, enabling a systematic
and detailed examination of the Convention's principles as they have been applied
across various legal contexts. This traditional method is vital for understanding
how the criteria for statehood, as established by the Montevideo Convention, have
been interpreted in both historical and contemporary international law.?> Through
precise scrutiny of key legal texts, such as the Convention itself, relevant treaties,

and judicial decisions, the thesis aims to elucidate the foundational legal structures
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that govern state recognition. The thesis recognises that the scope of international
law extends beyond the mere interpretation of legal texts.?* The complexities of
statehood in the 21st century cannot be fully understood through doctrinal analysis
alone, especially in a global environment where legal principles are increasingly
shaped by a variety of socio-political, historical, and cultural factors. In light of this,
the research adopts a post-positivist paradigm, which challenges the limitations of
traditional positivist approaches that tend to prioritise empirical data and objective
legal norms.?® Post-positivism acknowledges the inherent subjectivity and
interpretative nature of legal knowledge, understanding that legal principles are not
static but are continuously shaped and reshaped by the broader social and

political contexts in which they operate.?®

This paradigm shift is particularly pertinent for studying the Convention, as it
allows for a more refined analysis that considers the diverse and evolving nature
of statehood. By incorporating socio-political, historical, and cultural contexts into
the analysis, the thesis aims to provide a deeper and more comprehensive
understanding of how the Convention has been interpreted and applied in different
geopolitical settings.?” The application of this approach is essential for examining
the Convention’s relevance in modern international law, where the requirements
for statehood must be evaluated against contemporary challenges. In expanding
the scope of the study beyond the confines of doctrinal analysis, the research
engages with a variety of sources and perspectives, thereby enriching the depth
and breadth of the analysis. The study will not only draw upon traditional legal
texts such as statutes, treaties, and case law, but will also encompass academic
commentaries, historical documents, and political analyses.?® This broad approach
ensures a more rounded understanding of the Convention, highlighting its varied
interpretations and applications across different temporal and geopolitical
contexts. The integration of these diverse sources allows for a critical examination
of how the Convention’s principles have been internalised, contested, and adapted

by different actors in the international arena.
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The author believes that central to this approach is the incorporation of theories
from the field of international relations, particularly the insights of Alexander
Wendt.?® Wendt's constructivist theories provide a unique lens through which the
dynamics of international law and statehood can be explored. His emphasis on the
social construction of state identity and interests offers a critical framework for
understanding how international legal principles, such as those enshrined in the
Convention, are not only interpreted but also shaped by the social and political
interactions between states.3® Wendt's perspective complements Vidmar's
approach to the importance of examining the socio-political contexts in which legal
texts operate, suggesting that the meaning and application of these texts are
continually constructed and reconstructed through international discourse and
practice. The author used Wendt's theories to explore the Convention beyond a
purely legalistic interpretation. The theory of constructivism is concerned with how
the social and political world works. Constructivists claim the social construction of
international politics. In other words, social reality is not given or does not exist
naturally, but is made up.3' The assumption here is that the environment in which
actors take action is both social and material. It reflects a view that material
structures are given meaning and used within a context that is a product of human
interaction in a social world. Here, three important themes emerge: social reality
can be altered, there is a possibility to change international politics, and
constructivists emphasise the social dimension of international relations by giving
importance to social values and norms.3? Opposed to the idea of an objective
reality, international politics and arguable international law is a world of our
making.3® Constructivists emphasise the process of interaction and, as a result,
bring historically, culturally, and politically distinct realities into being.
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Wendt’'s constructivist approach can help resolve the interaction between legal
norms and the power structures that shape them. For instance, in the case of
recognising that Indigenous peoples have always retained a form of original
sovereignty that predates state borders and colonial governance mechanisms.3*

Moreover, Wendt's theories will be instrumental in analysing how international
norms and ideas, disseminated through diplomatic interactions, international
organisations, and global discourse, shape and reshape the principles of
statehood.3® This theoretical framework will enable the thesis to explore how the
Convention's principles have been internalised, contested, and adapted by
different actors in the international arena, offering a more dynamic and holistic
view of international law and its interaction with global politics. The study will
critically examine the social constructs, political manoeuvrings, and historical
circumstances that have both shaped and been shaped by the Convention. This
will involve exploring how the Convention has influenced notions of statehood and
sovereignty in the international arena, as well as how it has been used, or
misused, in political discourse and practice. Nicholas Onuf, as the founder of
constructivism in International Relations, would likely approach the Montevideo
Convention from the perspective that the criteria for statehood are not fixed or
universally applied legal rules but are socially constructed and influenced by

international norms, practices, and power dynamics.36

Onuf would argue that these formal requirements reflect deeper underlying social
processes, where the recognition of statehood depends on how powerful actors,
such as established states or international institutions, interpret and apply these
rules within specific contexts. The constructivist framework asserts that statehood
under the Convention is not simply a legal matter but involves ongoing social
practices, wherein states are recognised not merely because they meet objective
criteria, but because other states and actors in the international system agree to
recognise them, shaped by their interests and norms.3” Additionally, Onuf would
likely contend that the Convention’s rules create social realities. Through the
repeated application and interpretation of these requirements, states and
institutions construct a shared understanding of what a state is. However, these
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understandings are fluid, as the meanings of sovereignty, territorial integrity, and
statehood evolve through social interaction. Thus, Onuf would see the convention
as a tool through which international actors make sense of and construct the
international system, rather than as a set of rigid, universally applicable rules.3®

The thesis argues that the Convention is a socially constructed framework that
reflects the ongoing negotiation of norms and power relations in international
society. Its effectiveness and interpretation depend on how these social factors
play out over time. From a constructivist perspective, the effectiveness of the
Montevideo Convention would be shaped by the social and political contexts in
which it operates. For instance, while the legal framework provides clear
guidelines for statehood, the recognition of states is often influenced by
geopolitical interests, as seen in cases like Kosovo, Palestine, and Taiwan. The
analysis provided in the following chapters emphasises how recognition is
governed by informal rules, such as the political relationships between powerful
states and how these relationships influence whether or not a new state is
recognised, regardless of its compliance with Montevideo requirements. The thesis
highlights the normative dimension of statehood and recognition. and argues that
the international community’s interpretation of statehood evolves, based on shared
values, ideologies, and power structures.® For instance, self-determination and
human rights might play an increasing role in the recognition of states today,
compared to the strict adherence to territorial integrity and sovereignty in the
past.*® Therefore, the effectiveness of the Convention in modern international law
depends on how these evolving norms and social constructions interact with legal

standards.

The use of Alexander Wendt's constructivist theories allows the thesis to move
beyond a purely doctrinal analysis, to consider the application of alternative
solutions or processes rather than a reliance on the positivistic Montevideo
Convention’s principles. Furthermore, the research will consider the impact of
contemporary geopolitical events and the emergence of de facto and non-de facto
entities on the relevance and applicability of the Convention’s principles. The case
studies included in this thesis, including Palestine, Western Sahara, Somaliland,

and the Kurdish struggle for nationhood, provide concrete examples of how these
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factors play out in real-world scenarios. Each of these cases presents unique
challenges to the traditional understanding of statehood, highlighting the ongoing
tensions between legal principles and political realities in the recognition of new
states.4!

The study’s methodological approach, combining doctrinal analysis with
constructivist theory, allows for a richer and more nuanced exploration of these
complex issues. By examining how the Montevideo Convention’s principles have
been applied in different geopolitical contexts, the thesis aims to assess the
Convention’s relevance in addressing the challenges of modern statehood. The
goal is to provide a comprehensive analysis that not only deepens our
understanding of the Montevideo Convention but also contributes to the broader
field of international law by offering new insights into the evolving nature of
statehood and sovereignty in the 21st century. The theoretical framework and
methodology employed in this thesis are designed to provide a comprehensive
and critical analysis of the Montevideo Convention and its application in
contemporary international law. By integrating doctrinal analysis with the insights
of constructivist international relations theory, the research offers a nuanced
exploration of the Convention’s principles, their interpretation, and their relevance
in the modern world. This approach allows the thesis to engage with the
complexities of statehood in the 21st century, providing valuable insights into how
international legal principles are shaped by and shape the broader socio-political

context in which they operate.

1.4 Research Design
The research design of this thesis is structured around a series of case studies

and a comparative analysis, which together provide a comprehensive framework
for examining the Convention and its application in contemporary international law.
The case studies have been carefully selected to represent a diverse range of
geopolitical contexts, each of which presents unique challenges to the traditional
understanding of statehood as defined by the Convention. The case studies
include Palestine, Western Sahara, Somaliland, Taiwan, and the Kurdish struggle
for nationhood. Each of these cases offers a different perspective on the
application of the Montevideo Convention’s requirements for statehood,

highlighting the ongoing tensions between legal principles and political realities in
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the recognition of new states. By examining these case studies in detail, the thesis
aims to provide a critical analysis of the Convention’s strengths and limitations, as
well as its relevance in addressing the complexities of modern statehood. In
addition to the case studies, the thesis also employs a comparative analysis to
examine how the Convention’s principles have been applied in different regions
and the context of emerging global challenges, such as the protection of territory
occupied by Indigenous peoples, ethnic groups seeking autonomy from parent
states and territories that form geopolitical buffer zones.*? This comparative
approach allows for a broader analysis of the Convention’s adaptability and its

ability to address the evolving nature of statehood in the modern world.

The legal sources used in the research include primary legal texts, such as the
Montevideo Convention itself, relevant treaties, and judicial decisions, as well as
secondary sources, such as academic literature and scholarly commentaries. The
thesis draws on the work of leading scholars in the field of international law,
including Jure Vidmar, Jan Klabbers, James Crawford, and James Summers, to
develop a robust theoretical framework for analysing statehood in the modern era.
The research methodology is grounded in a doctrinal approach, which involves
close reading and interpretation of legal texts to understand the underlying
principles and how they have been applied in various legal contexts.*3 This
approach is essential for exploring the Convention’s requirements for statehood

and assessing its relevance in the modern world.

However, the thesis also recognises the limitations of a purely doctrinal approach,
particularly in the context of international law, where legal principles are often
shaped by socio-political, historical, and cultural factors. To address these
limitations, the research adopts a post-positivist paradigm, which challenges the
traditional positivist focus on objective, empirical data and instead emphasises the
interpretative and subjective nature of legal knowledge.** This approach allows for
a more sophisticated analysis that takes into account the diverse and evolving
nature of statehood in the modern world.*®* The thesis is divided into several
chapters, each of which focuses on a specific aspect of the Convention’s
application and its implications for state recognition, sovereignty, and self-

determination in the modern world. This structure ensures that each chapter builds
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upon the preceding analysis, creating a cohesive and thorough exploration of the

subject.

1.5. Significance and Contribution of the Study
The significance of this thesis lies in its critical examination of the Montevideo

Convention and its relevance in contemporary international law. By exploring the
Convention’s historical context, its role in the recognition of states within the
modern legal framework, and its adaptability in the face of new challenges, the
thesis aims to contribute to the ongoing academic debate regarding the need for
reform or reinterpretation of the Convention to accommodate the evolving nature

of statehood.

The thesis is particularly relevant in light of the dynamic nature of international
relations and the emergence of entities that defy the traditional state model. For
instance, Indigenous peoples and people occupying territories seeking secession
and de facto states have begun to exercise power and influence in ways
previously reserved for sovereign states, challenging the notion of what constitutes
effective government and territorial control. Similarly, supranational organisations
like the European Union present unique cases where sovereignty is shared or
pooled, further complicating the traditional understanding of statehood. These
developments necessitate a re-evaluation of the Montevideo Convention and its
requirements to ensure they remain relevant in addressing the realities of the
contemporary international legal order. The thesis will also engage with critical
academic perspectives that challenge the traditional positivist approach to
international law, which has long dominated the discourse surrounding state
recognition. Scholars like Jure Vidmar and Jan Klabbers have questioned the
adequacy of the Montevideo requirements in the face of contemporary challenges,
advocating for a more nuanced understanding that takes into account the socio-
political, historical, and cultural contexts in which statehood is contested and
negotiated. By drawing on these critical insights, as well as the contributions of
other leading scholars like James Crawford and James Summers, the thesis aims
to develop a more comprehensive theoretical framework for analysing statehood in

the modern era.



1.6 Structure of the Thesis
The structure of the thesis is designed to systematically address the research

questions and hypotheses outlined in the introduction, providing a comprehensive
analysis of the Montevideo Convention*® and its relevance in contemporary
international law. The thesis is divided into several chapters, each focusing on a
specific aspect of the Convention’s application and its implications for state
recognition and sovereignty in the modern world. Chapter Two provides a detailed
historical context for the Convention, exploring its origins and adoption in 1933.
This chapter examines the geopolitical dynamics of the time, particularly in the
Americas, and how these influenced the formulation of the Convention’s
principles.*” The analysis draws on the scholarship of James Crawford, whose
extensive work on statehood offers a foundational understanding of the legal
principles at play, and Jure Vidmar, who contextualises the significance of the
Montevideo Convention within broader international legal traditions. The shift from
legitimist theories of recognition, rooted in dynastic legitimacy, to the constitutive
theory, which emphasised recognition by other states, is explored. The Convention
is a central focus, as it codified the declaratory theory of statehood, establishing
four objective criteria: population, territory, government, and foreign relations.*®
The chapter also addresses critiques of the Convention, particularly by Hersch
Lauterpacht, and the evolving importance of global norms such as self-
determination, human rights, and democratic governance in state recognition.*® By
considering post-World War Il developments and the influence of the Badinter
Commission,*® the chapter demonstrates the shift towards a more holistic and

normative approach to statehood.

Chapter Three focuses on the specific cases of Palestine and Western Sahara.
The situations in Palestine and Western Sahara can be described as protracted
territorial conflicts characterised by contested sovereignty, self-determination
claims, and geopolitical rivalries.>' Both regions feature struggles between

indigenous populations seeking independence or recognition of their political rights
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and occupying or administering states, Israel in the case of Palestine and Morocco
in Western Sahara.? This chapter traces the complex legal and political
challenges these two territories face in their quests for statehood. It critically
examines how the Convention’s requirements for statehood apply to these cases,

and how these criteria are insufficient in capturing the full scope of their struggles.

In the case of Palestine, the chapter highlights the fragmented governance
between the Palestinian Authority (PA) and Hamas, which complicates the
application of the Montevideo requirements. Despite having a defined territory (the
West Bank and Gaza Strip) and a permanent population, the division of control
between the PA and Hamas undermines the notion of a single, effective
government.®® This fragmentation is further exacerbated by the ongoing Israeli
occupation, which challenges Palestine's ability to function as an independent
state. The chapter also discusses the international recognition of Palestine, which,
while widespread, often reflects symbolic support rather than acknowledgement of
actual statehood. The right to self-determination, a principle enshrined in various
international documents and reinforced by the most recent International Court of
Justice (ICJ) advisory opinion, delivered in July 2024,%* addresses the legality of
Israel's occupation of Palestinian territories, including East Jerusalem and the
West Bank. The ICJ concluded that Israel's policies and practices in these
territories amount to unlawful annexation, in violation of international law,
specifically citing breaches of the prohibition on the use of force and the

acquisition of territory by force.

Additionally, the Court found that Israel's actions, including settlement expansion
and land confiscation, contribute to systemic discrimination and segregation, which
could be classified as apartheid under international law. This ruling reinforces the
longstanding legal arguments supporting Palestinian self-determination and
statehood, but the International Court of Justice carefully avoided making a direct
statement on whether Palestine qualifies as a fully recognized state under

international law. Instead, the opinion focused on Israel's obligation to ensure that
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Palestinians can exercise their right to self-determination, which includes

establishing an independent and sovereign state.%®

Similarly, the chapter examines Western Sahara’s struggle for self-determination
under Moroccan occupation. The case of Western Sahara is framed within its
colonial history and its status as a non-self-governing territory under the United
Nations Charter. The Polisario Front’s declaration of the Sahrawi Arab Democratic
Republic and the subsequent recognition by the African Union are explored as
examples of a political process toward statehood that bypasses traditional legal
frameworks. The chapter discusses the impact of regional and international
dynamics, particularly the contrasting approaches of the African Union which
supports the Sahrawi right to self-determination and the European Union which
balances legal obligations with political interests, particularly in its relations with
Morocco. France recognised Morocco's sovereignty over Western Sahara in July
2024 as part of a strategic diplomatic shift. This move aligns with broader
international recognition, directed by the United States' endorsement in 2020.%¢
France’s decision likely stems from a desire to strengthen ties with Morocco, a key
regional partner, and reflects changing geopolitical dynamics in the region. The
recognition also signals a pragmatic approach to resolving the long-standing
conflict, prioritising stability over the Polisario’s push for full independence.®’

The chapter concludes by advocating for a broader perspective that goes beyond
the traditional positivist legal framework of the Convention. It incorporates
Alexander Wendt's constructivist theory, which emphasises that statehood is not
solely determined by legal criteria but is also socially constructed through the
identities, interests, and interactions of states and non-state actors.%® This
perspective is particularly relevant for understanding the statehood claims of
Palestine and Western Sahara, where the traditional requirements of the
Montevideo Convention fall short in capturing the social and political realities on
the ground. Wendt's constructivist approach allows for a more nuanced

understanding of statehood in contexts where governance is fragmented, and
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territorial control is contested. It highlights the importance of international
recognition and the role of regional and global actors in legitimising these entities’
aspirations for independence. The chapter demonstrates that statehood, as
applied to Palestine and Western Sahara, is not a static legal concept but a
dynamic and relational one, shaped by the ongoing struggles for self-

determination and the evolving international order.

Chapter Four explores state formation and international recognition in post-Soviet
regions, particularly focusing on Kosovo, Transnistria, Abkhazia, and South
Ossetia. It examines the geopolitical, legal, and historical contexts that shaped
these entities, utilising both doctrinal international law analysis and the arguments
presented by Jure Vidmar. This chapter critiques the application of the
Convention's requirements for statehood,®® questioning its relevance in the context
of contested territories that emerged after the dissolution of the Soviet Union and

Yugoslavia.®0

The case study of Kosovo highlights the contradictions within international
recognition processes. The chapter explores the 2010 International Court of
Justice Advisory Opinion, which ruled that Kosovo’s unilateral declaration of
independence did not violate international law but refrained from addressing
Kosovo's statehood or secession directly.?’ Kosovo's recognition has been partial,
with influential states such as the United States and most of the European Union
supporting it, while Russia and China remain opposed, reinforcing the political
dimensions of recognition.?? The chapter also touches on Crawford’s arguments
concerning self-determination, suggesting that its application is shaped by both
political and legal forces and that it is often treated as a territorial rather than

purely human right.®3

The involvement of external actors in state formation is significant. North Atlantic
Treaty Oraganisation’s military intervention in Kosovo and Russia’s support for

Transnistria, Abkhazia, and South Ossetia reflect how international intervention
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shapes statehood.® These external influences can enable entities to function as
de facto states despite lacking full international recognition. The Badinter
Arbitration Committee's role in shaping European guidelines on state recognition
during the Yugoslav dissolution further exemplifies the intersection of law and
power politics in recognition processes.®® Chapter Five illustrates that state
formation and recognition in the post-Soviet space are ongoing, contested
processes shaped by geopolitical interests, legal doctrines, and historical
narratives.’®¢ By applying post-positivist and constructivist perspectives, the
chapter provides an analysis commensurate with the overall framework of how
contested territories like Kosovo and Transnistria navigate the international

landscape for legitimacy and recognition.

Chapter Five examines the Kurdish struggle for nationhood, focusing on applying
the Convention’s requirements for statehood to Kurdish aspirations for recognition.
Recent developments, including the Turkish military’s operations against the
Kurdish Workers Party and the political tensions between the Kurdistan Regional
Government and Baghdad, highlight the challenges faced by the Kurdish people in
pursuing autonomy.%” Incorporating research on Kurdish nationalism, the chapter
explores how socio-political dynamics, rather than purely legal requirements,
influence Kurdish statehood aspirations. Wendt's constructivist approach further
aids in understanding how Kurdish identity and claims to statehood are
constructed and contested in the international legal framework.’® The chapter
reflects on the growing complexity of the Kurdish question, particularly in light of
regional power plays, such as Turkey and lIran’s interventions, and how these
influence international perspectives on Kurdish statehood. The need for a more
flexible and context-specific approach to state recognition is reinforced,
considering both internal political fragmentation within the Kurdish movement and

external geopolitical challenges.

Chapter Six of the thesis investigates the case of Somaliland, focusing on its quest

for recognition and the challenges it faces in achieving statehood under the
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Convention’s requirements. Somaliland's situation is particularly compelling, as it
presents a unique case where the conventional criteria are largely met. However,
the persistent lack of international recognition poses significant obstacles to its
quest for sovereignty. This chapter provides a comprehensive analysis of the
factors that have contributed to Somaliland’s lack of recognition, despite its
apparent fulfilment of the Convention’s criteria for statehood.®® In light of
McGibbon’s recent work, the chapter expands on the complexities surrounding
non-state entities like Somaliland by critiquing the rigid state/non-state binary in
international law. McGibbon argues that these entities, despite lacking formal
recognition, operate effectively on the international plane and should be afforded
functional legal capacities. This perspective aligns with Somaliland's experience,
which, while demonstrating robust governance, struggles for recognition.
McGibbon advocates for a more flexible framework that recognises the realities of

entities functioning in the grey area of international law without full statehood.”®

The chapter critically examines Somaliland’s pursuit of recognition, as it positions
itself as a locus of stability in the turbulent horn of Africa. Somaliland in contrast to
the broader instability in Somalia, has developed effective governance,
encouraged democracy, and maintained stability, marking it as a non-state
territorial entity or in common parlance a de facto state. Despite these
achievements, the lack of international recognition severely limits its participation
in global affairs.”? Somaliland meets the criteria for statehood as outlined in the
Convention, but its path to recognition is blocked by political considerations,
especially within the African Union, which impedes its sovereign functioning.”?
Recent developments in the region further highlight Somaliland's strategic
importance. Ethiopia’s 2024 port deal with Somaliland offers crucial economic
opportunities, granting Ethiopia access to the Berbera port. This deal
demonstrates how Somaliland has leveraged its de facto status to engage in
regional partnerships.”> However, as McGibbon’s argument highlights, the

international legal framework continues to struggle with entities like Somaliland
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that defy the binary state/non-state categorisation. McGibbon advocates for legal
recognition of such entities’ capacity to act on the international stage without
necessarily conferring full statehood status. This requires the need for a flexible
and pragmatic approach to recognition, especially in cases where entities like

Somaliland demonstrate effective governance and stability.

The chapter also engages with the views of James Crawford, a leading authority
on international law and statehood.”* Crawford's analysis is particularly relevant in
assessing Somaliland's claim to statehood under the Convention. While Crawford
acknowledges that Somaliland has established a functioning government and
maintains control over its territory, he remains cautious about categorising
Somaliland as a successful state. Crawford points out that the international
community's reluctance to recognise Somaliland is partly due to concerns about
setting a precedent that might encourage other secessionist movements,
particularly in Africa where colonial boundaries are generally respected.”® The
chapter further explores the role of the African Union in shaping the international
response to Somaliland’s statehood claims. The African Union’s general policy of
preserving colonial-era boundaries to avoid encouraging separatist movements
elsewhere on the continent has been a significant factor in the non-recognition of
Somaliland.”® The 2005 African Union fact-finding mission, which recommended
recognition of Somaliland based on its unique historical and political
circumstances, is discussed in detail.”” However, the African Union's inability to
reach a consensus on the issue has left Somaliland in a state of limbo, with its
quest for recognition stalled despite its efforts to build a stable and democratic
state.”®

The implications of non-recognition for Somaliland are profound, affecting its
economic development, diplomatic relations, and overall capacity to function as a
sovereign state. Without formal recognition, Somaliland is excluded from
international organisations such as the United Nations, limiting its ability to

participate in global decision-making processes and to access international
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financial assistance.”® This lack of recognition also complicates Somaliland’s
efforts to enter into formal diplomatic and trade relations with other states, further
isolating it from the international community. The chapter also examines the recent
geopolitical developments involving Somaliland, particularly the reported interest
of Ethiopia in establishing ties with Somaliland to gain access to the Red Sea.®
This development, while not amounting to formal recognition, suggests a growing
acknowledgement of Somaliland’s strategic importance in the Horn of Africa. The
chapter critically assesses the potential implications of such ties for Somaliland’s
quest for recognition, considering both the opportunities and risks involved.

Chapter Seven shines a light on the limitations of the Convention in dealing with
Indigenous peoples' rights to self-determination and autonomy. The traditional
Westphalian conception of statehood does not adequately account for the unique
historical, cultural, and political identities of indigenous peoples.®’ These
communities, often within existing states, have claims to self-determination and
autonomy that challenge the rigid criteria of the Convention.8? The chapter opens
with a critique of the Convention’s inability to accommodate Indigenous peoples
within its framework, as the Convention's state-centric model is too inflexible to
deal with the realities of Indigenous groups who have distinct cultural identities and
legal claims. The chapter then turns to various international instruments that offer
more robust protection of indigenous rights, such as the 1992 United Nations
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities,3 and the 2007 United Nations Declaration on the Rights
of Indigenous Peoples.?* Both instruments, while not legally binding, represent
significant political commitments that recognise indigenous peoples' rights to self-

determination, cultural preservation, and participation in public life.

To illustrate the weaknesses of the Convention, the chapter examines several
case studies. The East Timor case, for instance, demonstrates how geopolitical

interests can override self-determination. Despite the right of the East Timorese to
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self-determination, the International Court of Justice ruled that it could not
adjudicate the case without Indonesia's participation.® This showed how powerful
states can block self-determination efforts when their strategic interests are at
stake. In the Chagos Archipelago case, the International Court of Justice found
that the United Kingdom acted illegally by detaching the islands from Mauritius and
displacing the Indigenous Chagossians, but the initially United Kingdom refused to
comply with the ruling, again highlighting the tension between state sovereignty
and indigenous rights.8 The chapter also references the Awas Tingni case, where
the Inter-American Court of Human Rights recognised the collective land rights of
the Mayagna community, setting a precedent for using human rights frameworks to

protect indigenous land rights in ways the Montevideo Convention could not.8”

The work of scholars such as Stephen James Anaya is instrumental in the
chapter’s analysis, particularly his argument that indigenous peoples' self-
determination should not necessarily imply independent statehood or secession,
but rather autonomy over their lands and internal affairs within existing states.%8
Anaya’s reconceptualisation of sovereignty aligns with the evolving norms of
international law, recognising that indigenous peoples have inherent sovereignty
based on their historical and cultural connections to their land. This approach
departs from the rigid Westphalian model and emphasises a more flexible and
inclusive understanding of self-determination, one that accounts for the distinctive
legal identities of indigenous groups. The chapter concludes by advocating for a
more pluralistic international legal framework, which recognises indigenous
sovereignty and incorporates human rights principles, as outlined in instruments

like UNDRIP, to provide greater protection for indigenous peoples.8?

1.7 Conclusion
The thesis reflects on the enduring relevance of the Montevideo Convention in

international law while addressing its limitations in the modern world, especially
with new political entities and evolving geopolitical challenges. Chapter One sets

the foundation for the thesis by presenting the research questions, methodologies,
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and theoretical framework, drawing on both doctrinal analysis and constructivist
international relations theories to critique the rigid criteria of statehood as outlined
in the Convention. Entities like Palestine, Somaliland, and Western Sahara
challenge the traditional understanding of statehood and sovereignty, pushing for a
refined and flexible interpretation that includes socio-political, historical, and
cultural contexts. The chapter concludes that the Montevideo Convention’s
principles, while historically significant, need to be reconsidered in today’s global
political landscape, as the legal frameworks around state recognition may no
longer fully address the complexities of modern statehood. To transition into
Chapter Two, it is essential to build on the foundational ideas discussed in the
introduction. Chapter Two provides historical context for the development of the
Convention and its contribution to the evolution of statehood since 1933, and the
geopolitical climate that provided the conditions for such a convention to be

agreed upon.



CHAPTER TWO: THE HISTORICAL CONTEXT AND EVOLUTION OF THE
MONTEVIDEO CONVENTION

2.1 Introduction
Chapter Two explores the historical development and evolution of statehood

criteria in international law, beginning with the Peace of Westphalia in 1648. This
seminal event established foundational principles such as territorial sovereignty
and non-intervention, marking the rise of sovereign states as the primary actors in
international relations.®® The chapter traces the transition from legitimist theories of
state recognition, rooted in dynastic legitimacy, to more modern notions of effective
control and political reality. It examines the shift from the constitutive theory of
statehood, where recognition by other states was paramount, to the declaratory

theory, codified by the Convention of 1933.9"

While influential, the Convention faced criticism, notably from Hersch Lauterpacht,
and was gradually overtaken by post-World War Il developments, including the
rise of self-determination and human rights.®? The chapter concludes by analysing
how the Badinter Commission® and recent scholarship, including calls for a
‘Montevideo Plus,” have expanded statehood criteria to include adherence to
democratic governance, human rights, and minority protection, reflecting the

complex realities of state recognition in the modern era.%

2.2 Historical context
The Peace of Westphalia (1648) is widely regarded as a seminal moment in the

development of modern international law and state sovereignty. The treaties that
concluded the Thirty Years’ War introduced key principles such as territorial
sovereignty and non-intervention, which have become foundational to the modern
state system.®® These agreements affirmed that states possess supreme authority
within their borders and must be treated as legally equal, regardless of their size or

power, thereby creating a framework that governs international relations to this
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day. The Westphalian system effectively shifted the locus of power to sovereign
states, making them the primary actors in international law, as noted by James
Crawford, who emphasises the pivotal role of these treaties in formalising the
recognition of states as independent entities under international law.?® The legal
principles underlying Westphalian sovereignty were further developed by scholars
such as Jean Bodin®” and Hugo Grotius.®® Bodin advanced the idea of the state as
possessing absolute authority within its territory, while Grotius contributed to the
development of international law through natural law theories. Both thinkers drew
on the concept of state sovereignty that had been institutionalised by the Peace of
Westphalia, which provided the framework for a world of independent, legally
equal states. This marked a departure from earlier forms of political organisation,
such as empires or religious authorities, which often exercised overlapping
jurisdictions. By solidifying the notion of the state as the principal unit of
governance, the Peace of Westphalia laid the foundation for the modern state

system.%°

Wheaton explained how the predominant models of state recognition were rooted
in legitimist theories and notions of effectiveness.'® Legitimism, which thrived
during the age of monarchy, was built on the principle that sovereignty and
statehood were derived from dynastic legitimacy. According to this theory, rulers
inherited their sovereign rights, and even when displaced, they maintained their

sovereignty. An example of this is the phrase "L'Etat, c'est moi" attributed to
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French King Louis XIV, which directly equated the ruler to the state itself.!%’
However, the French Revolution fundamentally challenged legitimist assumptions,
as revolutionary change started to assert political reality over dynastic rights.'%?
Although monarchies initially resisted this shift, Napoleon's ability to establish
himself as an emperor and secure negotiations with monarchs such as Tsar
Alexander | signalled the growing acceptance of political change as a basis for
statehood. The legitimist perspective began to falter, giving way to theories
focused on effective control as a key criterion for statehood.'®® This shift was
apparent in the Congress of Aix-la-Chapelle in 1818, which was part of the
broader effort of post-Napoleonic European diplomacy to maintain the balance of

power and prevent further conflict through international collaboration.’4

By the 19th century, effectiveness became a more decisive element in determining
statehood, as seen in William Hall's assertion that effective control over territory
and population was integral to statehood.'® The contiguity doctrine was a legal
concept in international law during the period of European imperialism, particularly
in the 19th century. It posited that a state could claim sovereignty over a territory
adjacent to land it already controlled, even if it did not yet exercise actual control or
effective governance over the new territory. The doctrine suggested that controlling
one piece of land could give a sovereign a legitimate claim to nearby or connected
lands, often without effective occupation or administration. This doctrine was often
used to justify European claims over large tracts of land in Africa, Asia, and the
Americas. In essence, if no other recognised sovereign state laid claim to the
adjacent territory, the doctrine allowed a European power to extend its influence
into the area.'® The doctrine dovetailed with the practice of treating land not under
European-style state control as terra nullius empty land, which ignored the
presence of indigenous populations and their claims to sovereignty.'”” The
contiguity doctrine was one of the tools of imperial expansion, enabling European
powers to claim vast territories without effective occupation, so long as the land

was near existing colonial possessions.'®® The consequences of this doctrine will
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be analysed in more detail in Chapters Three and Six. This legal notion gradually
faded in the 20th century as international law evolved to emphasise effective

control, recognition, and the rights of indigenous peoples.

In the 19th century, the constitutive theory of statehood became dominant,
particularly after the Congress of Vienna in 1815. This theory holds that a state
only exists as a subject of international law if other states recognise it."°
Recognition, therefore, became a political tool used by powerful states to
determine which entities would be allowed to join the international community. This
led to inconsistent and often politically motivated practices of state recognition, as
states were frequently recognised or denied recognition based on strategic
interests rather than legal requirements.''® The limitations of the constitutive theory
prompted a shift toward the declaratory theory of statehood, which posits that a
state’s existence is independent of recognition and is instead based on its ability to
meet certain objective requirements.’” The Montevideo Convention of 193312
codified the declaratory theory of statehood, establishing four key requirements for
statehood: a permanent population, a defined territory, an effective government,
and the capacity to engage in relations with other states. According to this theory,
a state exists as soon as it fulfils these factual requirements, regardless of whether
it is recognised by other states. This legal framework sought to depoliticise the
process of state recognition by grounding it in objective facts rather than political
considerations, aligning with the Westphalian principle of sovereignty that
emphasised state autonomy. The declaratory theory became the predominant
legal standard for determining statehood, as evidenced by its widespread
acceptance in contemporary international law.''® These requirements reflect a
19th-century positivist view that relied on clear, measurable benchmarks, derived
largely from Austro-German legal positivism.''* This framework was most famously

articulated by Georg Jellinek,''® who defined the state as a combination of land,
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people, and ruler, reinforced by the effectiveness of governance over a territory. '
Jellinek's ideas, particularly his theory that a state must have a defined territory,
permanent population, and a government, influenced the development of criteria
for statehood, such as those formalised in the Montevideo Convention. His work
bridged the gap between legal theory and political reality in state formation and
international law. The Montevideo criteria, in essence, mirrored this thinking,
emphasising the functional elements that demonstrated a state's control and

authority over its territory and population.'"”

Grant argued that the Deutsche Continental Gas-Gesellschaft v. Polish State case
highlighted how control, not formal recognition, determines a state’s authority over
assets. Deutsche Continental owned property in Warsaw when it was part of the
Russian Empire. '8 After Poland’s reconstitution in 1918, Warsaw fell under Polish
control. Poland expropriated the company’s property under Article 297 of the
Versailles Treaty, which allowed states to seize German assets. The company
contested, claiming Poland lacked authority because Russia had not ceded
Warsaw by the treaty's effective date. They argued Poland only had authority over
former German territories, not Russian ones. The tribunal rejected this, ruling that
control, not recognition, was decisive. Poland’s effective control upheld the
expropriation. The arbitrators held that; ‘a state does not exist unless it fulfils the
conditions of possessing a territory, a people inhabiting that territory, and a public
power which is exercised over the people and the territory contributions.” This
principle of territorial control later contributed to the Convention’s requirements in
1933, which defined statehood based on a defined territory, permanent population,
effective government, and capacity for foreign relations, reflecting the tribunal’s

emphasis on control over recognition."®
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2.3 The creation of the Montevideo Convention
The Montevideo Convention laid down the fundamental principles of statehood

that continue to influence legal and diplomatic relations to this day.'?® However, the
development of these ideas did not occur in isolation, and the intellectual backdrop
against which the Montevideo Convention was framed is crucial to understanding
its provisions. This backdrop is rooted in the broader movement for codifying
international law, particularly through the contributions of publicists, scholars, and
non-governmental organisations throughout the late 19th and early 20th
centuries.’?' One of the most significant influences on the Montevideo Convention
was the work of M. Albert de Lapradelle, who, in the early 1920s, submitted a
Declaration of the Rights and Duties of Nations to the Institute of International Law
at its sessions in Rome (1921) and The Hague (1925).'2? Lapradelle’s draft
reflected a growing need to formalise the status and obligations of states within the
international system, offering a vision that strongly emphasised the principles of
sovereignty and equality among nations. His ideas, along with similar created a
foundation for the state-centric model of international law that would later be

enshrined in the Montevideo Convention.

In 1931, Victor M. Maurtua presented a draft text, which was communicated by the
American Institute of International Law to the Seventh International Conference of
American States in Montevideo. Maurtua's contribution further developed the
notion that statehood could be determined by certain objective requirements. This
draft closely aligned with what would later become the defining elements of the
Montevideo Convention: permanent population, defined territory, government, and
the capacity to enter into relations with other states. These requirements
embodied the declaratory theory of statehood, which holds that the existence of a
state is determined by factual conditions rather than recognition by other states, a
central tenet of the Convention.'?® Similarly, Dr. Alejandro Alvarez presented his
Declaration of Great Principles of Modern International Law to various international
bodies in 1931."%* His proposals, which focused on the codification of international
law principles, contributed to the intellectual momentum that sought to formalise

the legal conditions of statehood and international obligations. Alvarez’s ideas
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were echoed in the growing consensus among legal scholars and practitioners
that the existing state of international law required clearer rules and standards to

accommodate the changing geopolitical landscape.’?®

Institutions such as the International Law Association and the Inter-Parliamentary
Union had long advocated for the codification of the rights and duties of states,
reflecting the desire of international actors to systematise and formalise
international relations.'?® Earlier initiatives, such as those put forward by the
Universal Peace Congress in the late 19th century, were crucial precursors to the
Convention’s formalisation of statehood requirements. These organisations
consistently pushed for declarations that would establish clear legal standards for
recognising states and their obligations, thus providing a foundation upon which

the Montevideo Convention could build.1?”

The Montevideo Convention did not emerge in a vacuum. lts drafting was deeply
influenced by decades of intellectual and legal developments, both within Latin
America and the broader international community. Contributions from key
publicists such as Lapradelle, Maurtua, and Alvarez, combined with the efforts of
non-governmental organisations, created an intellectual environment that sought
to provide clarity and structure to the concept of statehood. The Montevideo
Convention thus represents not only a codification of these ideas but also a
reflection of the broader movement toward the formalisation of international law in
the 20th century.

When the Convention, was signed in 1933, it was an international treaty and a
regional legal instrument. It was adopted by the Seventh International Conference
of American States and is legally binding only on the states that ratified it, primarily
the Pan-American nations.'® Its significance extends beyond its regional
application because it has contributed to the customary international law on
statehood.'?® The Convention is often cited in discussions of state recognition, and

Article 1 provides the most widely accepted formulation of the basic criteria for
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statehood: territory, population, government, and capacity for foreign relations.3°
While the Convention is not globally binding, its criteria have influenced the
understanding of statehood in international law and have been referenced by other
international instruments and bodies, including the International Court of
Justice.’®" The Convention is a regional treaty; however, its principles have
contributed to the development of international legal norms on statehood and
recognition. Its influence can be seen in subsequent legal debates and its frequent
citation in international legal practice. The Convention must be understood within
the broader context of Latin American legal and political developments, as well as
the diplomatic efforts of the United States during this period.

2.3.1The Political and Legal Landscape in the Americas
By the early 20th century, Latin America had emerged as a region deeply

concerned with questions of sovereignty, non-intervention, and legal equality
among states. These concerns were largely a product of the region's tumultuous
political history, marked by wars of independence, the consolidation of new
republics, and repeated interventions by foreign powers most notably the United
States. The independence movements of the early 19th century, which freed Latin
America from Spanish and Portuguese colonial rule, led to the creation of a host of
new states. However, these newly independent states faced numerous challenges
to their sovereignty, both from external interference and from internal instability.3?
The United States, through the Monroe Doctrine of 1823, had positioned itself as
the protector of the Western Hemisphere, seeking to prevent further European
colonisation or intervention in the Americas. However, this protective stance often
veered into interventionism, particularly in the late 19th and early 20th centuries,
when the U.S. frequently intervened in the domestic affairs of Latin American
countries.'®® This period, sometimes referred to as the era of U.S. imperialism in
Latin America, saw the United States justify its interventions through policies like
the Roosevelt Corollary to the Monroe Doctrine, which claimed the right to
intervene in Latin American countries to maintain stability and protect American

interests. It was against this backdrop that Franklin D. Roosevelt's Good Neighbor
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Policy emerged. Upon taking office in 1933, Roosevelt sought to reverse decades
of United States interventionism in Latin America, recognising that such policies
had alienated many countries in the region. The Good Neighbor Policy
emphasised mutual respect and non-intervention, aligning with Latin American
calls for greater legal equality and respect for state sovereignty.'3* This policy was
a leading factor in the convening of the Seventh International Conference of
American States, where the Montevideo Convention was crafted. The Good
Neighbor Policy was instrumental in fostering a diplomatic environment conducive
to creating a legal framework that would guarantee the sovereignty of Latin
American states. Roosevelt’'s administration, keen to rebuild trust with its southern
neighbours, supported efforts to codify the principles of non-intervention and legal
equality.’®® This emphasis on sovereign equality became a central theme of the
Montevideo Convention, which sought to formalise the criteria for statehood in a
way that would prevent external powers from arbitrarily denying recognition to new

states based on political expediency.'3¢

2.3.2 Drafting the Montevideo Convention
The drafting of the Convention was led by a coalition of Latin American jurists and

diplomats who were acutely aware of the need for a legally binding treaty that
could protect the sovereignty of their states. Many Latin American countries had
experienced instability in the form of military coups, revolutions, and foreign
interventions, all of which had led to questions about the legitimacy of their
governments.'¥” The convention was therefore designed to provide clear, objective
criteria for statehood, which would safeguard against foreign interference,
particularly from the United States.’® One of the key provisions in the Montevideo
Convention was Article 3, which states: “The political existence of the state is
independent of recognition by the other states.”®® This provision is crucial in

understanding the convention’s intent. It reflects a rejection of the constitutive
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theory of state recognition, which held that a state only existed when recognised
by other states. Instead, the convention embraced the declaratory theory of
statehood, asserting that the existence of a state is a factual matter, determined by
whether the state meets certain objective criteria, regardless of whether it is
recognised by other states. This was a direct response to the history of foreign
powers particularly the United States refusing to recognise governments in Latin

America that they deemed illegitimate, often for political reasons.4°

Article 1 of the Montevideo Convention laid out the four fundamental criteria for
statehood: (a) a permanent population, (b) a defined territory, (c) a government,
and (d) the capacity to enter into relations with other states. These requirements
were designed to be clear and objective, providing a legal framework that could be
applied consistently across different cases.'*! By defining statehood in this way,
the drafters sought to eliminate the ambiguity and political manipulation that had
often characterised the recognition of new states.’*> The influence of Latin
American legal scholars was particularly evident in the drafting process. Many of
these scholars were heavily influenced by European legal thought, particularly the
works of Emer de Vattel and Hugo Grotius, who laid the foundations for modern
international law in the 17th and 18th centuries. Vattel's emphasis on the rights
and obligations of sovereign states underpinned much of the legal thinking behind
the Montevideo Convention.'® At the same time, the Latin American drafters
sought to adapt these ideas to the specific political context of the Americas, where

questions of sovereignty and non-intervention were paramount.’44

2.3.3 The Role of Pan-Americanism in Shaping the Convention
The Montevideo Convention cannot be understood without reference to the

broader political movement of Pan-Americanism, which sought to promote

140 James Ker-Lindsay and Mikulas Fabry, Secession and State Creation: What Everyone Needs to
Know (OUP 2023) 52.

141 Thomas D Grant, ‘Defining Statehood: The Montevideo Convention and Its Discontents’ (1998)
37 Columbia Journal of Transnational Law 404 — 457, 411.

142 Tom Long and Carsten-Andreas Schulz, 'Republican Internationalism: The Nineteenth-Century
Roots of Latin American Contributions to International Order' (2021) 35 Cambridge Review of
International Affairs 639 — 661, 661.

143 Thomas White, ‘Whence Came the Law of Nations? Emer de Vattel in the Confines of Brazil,
1835-1845’ (University of Oxford, 11 May 2021)
<https://intellectualhistory.web.ox.ac.uk/article/whence-came-law-nations-emer-de-vattel-confines-
brazil-1835-1845> accessed 16 September 2024.

144 Anon ‘Convention on Rights and Duties of States’ (1934) 28 American Journal of International
Law 75— 78, 75. https://doi.org/10.2307/2213410 accessed 16 September 2024.




cooperation and unity among the countries of the Americas.'*® By the early 20th
century, Pan-Americanism had become a powerful force in inter-American
relations, with regular conferences being held to discuss issues of mutual
concern.'® These conferences often focused on legal and diplomatic matters,
reflecting the desire of many Latin American states to assert their independence
and sovereignty in the face of U.S. dominance. The Seventh International
Conference of American States, where the Convention was adopted, was a key
moment in the history of Pan-Americanism. The conference took place at a time
when Latin American countries were seeking to consolidate their sovereignty and

establish legal norms that would protect them from external interference. '’

The Montevideo Convention, in this context, was not merely a legal document but
a political statement, affirming the right of Latin American states to exist
independently of external recognition or interference. This regional focus provides
a useful context for understanding both the strengths and limitations of the
Montevideo Convention. While the convention provided clear and objective criteria
for statehood, its scope was initially limited to the Americas. It was designed to
address the specific concerns of Latin American states, particularly about U.S.
interventionism.'8 The convention’s principles were not intended to be a universal
guide to state recognition, even though they would later be adopted in other
regions and by international bodies such as the International Court of Justice.

While the Convention was a product of Latin American diplomacy, the United
States played a significant role in shaping its final form. Despite Roosevelt’'s
commitment to the Good Neighbor Policy, the United States was still a dominant
power in the region, and its interests inevitably influenced the drafting process.
The United States delegation at the Montevideo Conference supported the
adoption of the declaratory theory of statehood, as it aligned with Roosevelt’'s
desire to reduce direct interventions in Latin America.’*® However, the United

States also sought to preserve its flexibility in dealing with political instability in the
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region. The Montevideo Convention contains a reservations section, allowing
signatory states to express exceptions or limitations to their acceptance of specific
provisions. Reservations play a critical role in international treaties as they enable
states to join agreements without fully accepting every clause, allowing for

flexibility while still adhering to the broader framework of the treaty.'°

At the Convention in Montevideo, several states made reservations regarding the
Convention’s more controversial articles. Article 11, which prohibited the use of
force to gain territory, was met with reservations from Brazil and Peru. These
countries were concerned that the article could interfere with ongoing territorial
disputes or be interpreted too strictly in situations involving national defence. The
United States also submitted a broad general reservation, reflecting the country's
concerns about being bound by certain limitations in the hemisphere, particularly
regarding non-intervention in Latin American affairs, a cornerstone of the Good

Neighbour Policy being pursued by President Franklin D. Roosevelt.

These reservations highlight the tension between the desire for a codified legal
framework and the political realities of the time, where states sought to protect
their sovereignty and strategic interests while still engaging in cooperative regional
diplomacy.’®' As a result, the United States made several reservations to the
Convention, most notably to Article 11,52 which prohibits the use of force to
acquire territory. The United States expressed concerns that this article could
restrict its ability to protect its interests in the region, particularly in cases where it
believed intervention was necessary to maintain stability.’>® At the time of the
Conference, Paraguay and Bolivia were engaged in the Chaco War. This conflict
was fought over the control of the Gran Chaco region, which was believed to be
rich in oil. The war started in 1932 and continued until 1935. During the
conference, efforts were made to encourage a peaceful resolution of the conflict,

and the United States and Brazil took the initiative to mediate between the warring
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countries.’™ The Chaco War's significance at the time was a reflection of the
broader geopolitical tensions in the region, but it did not stop the efforts at the Pan-
American Conference to lay down important foundations for non-intervention and

peaceful resolution of dispute.

While much attention is often placed on Article 1 of the Convention,’®® the
subsequent articles (2 — 11) also play a pivotal role in establishing the rights and
duties of states within the international community.’® Article 2 emphasises the
sovereignty and equality of states, ensuring that each state, regardless of its size
or power, holds equal legal standing in international relations. This principle was
particularly significant in the 1930s, as the world grappled with colonialism and the
rise of fascism.'” The concept of legal equality challenged imperialist ideologies
that sought to dominate weaker states. The historical context of this article can be
linked to the broader development of Westphalian sovereignty, a concept dating
back to the Peace of Westphalia in 1648, which established the foundations for
modern sovereign states by affirming that each state has authority over its territory
and internal affairs without interference from external powers.'%® Article 3
reinforces the declaratory theory of statehood, which asserts that the political
existence of a state is independent of recognition by other states.'®® This stands in
contrast to the constitutive theory, which claims that a state only exists once it has
been recognised by other states. The declaratory theory, as espoused in Article
3,160 reflects the growing trend of emphasising a state's factual existence over the
subjective act of recognition, thereby granting greater autonomy to emerging
states. James Crawford notes that the declaratory theory under the Convention
has been waning in shaping modern state recognition practices, particularly in the

context of post-colonial states.'®! Articles 4 and 8 enshrine the principle of non-
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intervention, prohibiting any state from intervening in the internal or external affairs
of another state.'®? This principle became increasingly relevant during the early
20th century as Latin American nations sought to distance themselves from the
frequent interventions of external powers, particularly the United States. The
Montevideo Convention, therefore, is often seen as a response to U.S.
interventions in Latin America and a formalisation of the Good Neighbor Policy

under Franklin D. Roosevelt.63

Article 5 expands on this by asserting that a state's jurisdiction extends to all
persons and property within its territory, further strengthening the principle of state
sovereignty and reinforcing the importance of non-interference.'®* Articles 9-11
focus on peaceful resolution of conflicts and the protection of territorial integrity.
Article 10, in particular, prohibits the acquisition of territory through the use of
force, a principle that aligns with international humanitarian law and has become a
cornerstone of post-World War |l legal norms. The Convention’s emphasis on
territorial integrity and non-aggression is reflected in subsequent international
treaties, including the United Nations Charter (1945)'%® and the Friendly Relations
Declaration (1970).'%® The uti possidetis juris doctrine, although not directly
mentioned, can be linked to these articles. It argues that newly formed states
should inherit the borders that they had under the previous political entity (e.g.,
colonial borders).'®” The Montevideo Convention’s focus on non-intervention and
respect for existing borders implicitly supports the doctrine, which has been widely

applied in decolonisation contexts, notably in Africa and Latin America.

2.4 Criticisms
Hersch Lauterpacht was a prominent legal scholar and judge, widely regarded as

one of the most influential figures in the development of modern international
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law.'®® Lauterpacht critically examined the theories of recognition in international
law, focusing on the debate between the declaratory and constitutive models
incorporating an analysis of the Convention. He identifies flaws in both
approaches. The declaratory theory holds that recognition is a mere
acknowledgement of the factual existence of a state, meaning that a state exists if
it meets the basic legal requirements, regardless of whether it is recognised by
other states.’®® Lauterpacht critiques this model for being overly simplistic, noting
that it fails to capture the political complexities of recognition. He argued that even
though an entity may fulfil the requirements for statehood, such as a permanent
population, defined territory, and effective government, its legal rights in the
international community remain ineffective unless recognised by other states.’’0
This view is reflected in examples like Somaliland (Chapter 6), which functions as
a state in practice but remains unrecognised internationally, limiting its participation

in global affairs.

Lauterpacht also argues that the constitutive theory, which asserts that statehood
only exists upon recognition by other states, is equally inadequate. He believes
that recognition should not be entirely dependent on the discretion of political
actors. Ultimately, he proposes a middle ground: recognition, while declaratory of a
factual situation, also has constitutive effects in granting a state its legal rights and
duties under international law. Recognition, therefore, plays both a legal and
political role, and its importance cannot be minimised, as it brings an entity into the

legal realm of the international community.'”"

The Convention is silent on both recognition and secession in explicit terms and
does not address recognition directly, either in terms of how states should be
recognised or the consequences of recognition or non-recognition.'”? It follows the
declaratory theory of statehood, meaning that a state exists once it meets the
objective criteria outlined in Article 1, regardless of whether other states recognise
it.’”3 This contrasts with the constitutive theory, which holds that statehood only
comes into effect when other states recognise the entity as a state. Although
recognition plays a significant role in practice, the Convention does not delve into
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its specifics. The Convention is also silent on secession, meaning it does not
address the process by which a region or entity breaks away from an existing state
to form a new, independent state. In contemporary geopolitics, secession has
become a key issue with cases like Kosovo and South Sudan, but the Convention
does not guide when or how secession can result in legitimate statehood. The
requirements of the Convention could theoretically apply to seceding entities, but
the process of breaking away from an established state and gaining international

legitimacy is not discussed.

The Montevideo Convention focuses on the requirements for statehood but leaves
questions about recognition and secession to other areas of international law,
which remain complex and often political. In practice, both recognition and
secession have become critical issues in modern statehood, but the Convention
does not explicitly address them. While Article 1 of the Montevideo Convention is
often highlighted for its requirements for statehood, the subsequent articles are
equally important in establishing the principles of state sovereignty, non-
intervention, and territorial integrity. These principles were particularly significant in
the context of the early 20th century, as Latin American nations sought to protect
their sovereignty from external powers and as the international legal community
began to move towards a more rules-based international order. The Montevideo
Convention remains a key document in understanding the development of modern

statehood and international law.

2.5 Impact on Global Legal Standards
Although the Montevideo Convention originated as a regional treaty aimed at

addressing the specific political and legal concerns of the Americas, its influence
on global legal standards has been enduring. The requirements for statehood
have since been adopted, implicitly or explicitly, by international legal bodies and
states across the world."”* The Convention’s principles have shaped the legal
discourse on state recognition, codifying the declaratory theory of statehood and
providing a framework for evaluating claims to statehood in international law. The
most significant contribution of the Montevideo Convention to international law has
been its codification of the declaratory theory of statehood.'”® This theory asserts

that a state exists independently of its recognition by other states, as long as it
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meets certain objective requirements. These requirements were explicitly defined
in the Convention, removing much of the ambiguity that had previously

characterised the recognition of new states.

By establishing clear guidelines, the Convention was intended to create a more
predictable and stable international system, where statehood could be assessed
based on legal principles rather than political expediency.'”® Written using a
positivist framework and set in a time of colonialism, the Convention was created
against a backdrop of significant changes in the geopolitical global dynamic. The
Soviet Union was consolidating its control over the territories that made up the
union, which had expanded since its creation in 1922. The USSR was governed
under the centralised authority of Joseph Stalin, who had begun enforcing a series
of brutal policies that would shape the internal dynamics of the Soviet state during
this period.'”” By 1933, the European colonial empires were still vast and powerful,
but they were beginning to face increasing resistance from nationalist movements
in many parts of the world.'”® The Great Depression severely weakened the
economic foundations of these empires, and unrest in places like India, Indochina,
and Africa was setting the stage for the major decolonisation movements that
would follow after World War 11.'77° Many colonial powers were also struggling to
balance their control over territories with the growing pressures of international
diplomacy, economic recovery, and domestic unrest. The year 1933 marked a
crucial point where the seeds of future decolonisation movements were being
sown across the globe. The aftermath of Empires and the decolonisation process
in the mid to latter part of the 20 century will be explored in the chapters that

follow.

2.6 Post-WWII
The influence of the Convention, which established the declaratory model of

statehood, has been steadily eroded since the Second World War. The
Convention’s objective requirements approach reflected the political reality of the

early 20th century, where the sovereignty of new states depended largely on their
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ability to exert effective control over their territory and people, irrespective of
external recognition.'® However, after World War II, the nature of international
relations and statehood evolved. One of the most significant shifts came with the
adoption of the UN Charter in 1945, which enshrined the principles of self-
determination and non-intervention.’®" These developments introduced a more
normative framework for statehood, meaning that merely fulfilling the Montevideo
requirements was no longer sufficient to guarantee recognition as a sovereign
state. Entities seeking recognition had to demonstrate their adherence to new
global norms, such as respecting human rights, democratic governance, and

international law.82

During the decolonisation process of the 1950s and 1960s, the principle of self-
determination increasingly took precedence over the Montevideo Convention’s
focus on territorial control and effective governance. Newly emerging states in
Africa and Asia were recognised based on their right to self-determination, even if
they did not fully meet all the requirements laid out in the Montevideo
Convention.'® Furthermore, entities formed through violations of jus cogens
norms,™* such as the illegal use of force or violations of the right to self-
determination, were denied recognition, even if they fulfilled the factual elements
of statehood, reflecting the shift away from the pure declaratory model.'® The
creation of new states during the Cold War and after also revealed the growing
complexity of the statehood process. Scholars such as Crawford and Vidmar
provided considerations about the notion of ‘additional statehood criteria’ based on
legality.’® which go beyond the traditional Montevideo Convention requirements.
While the Montevideo criteria focus on the effective control of a territory and its

population, these additional criteria emphasize the legal aspects of statehood. In
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other words, beyond mere effectiveness, a state's legitimacy is also judged based
on its adherence to international legal principles. Crawford examined the example
of Southern Rhodesia as an ‘illegal state’.'®” Southern Rhodesia (now Zimbabwe)
declared unilateral independence in 1965 under a white minority government,
which sought to maintain control in defiance of decolonisation movements and
international opposition. Vidmar highlights that Southern Rhodesia was widely
condemned as an illegal regime because its independence violated the principle of
self-determination. The United Nations rejected Southern Rhodesia’s declaration
of independence, and the entity was not recognised by the international
community.'® Vidmar argues that the case of Southern Rhodesia demonstrates
how a state can exist de facto, exercising control over a population and territory,
yet still be considered illegal under international law due to how its independence
was achieved.'® The international community viewed Southern Rhodesia’s regime
as illegitimate, and economic sanctions were imposed to undermine its ability to
function.'®® Vidmar uses this example to reinforce his broader point that statehood
is not only a matter of meeting factual criteria but must also conform to legal

norms, particularly those related to self-determination and non-discrimination.®

The breakup of Yugoslavia in the 1990s, for instance, led to the establishment of
new standards for state recognition. The Badinter Arbitration Commission,'®? set
up by the European Community, outlined additional requirements for statehood
beyond the Montevideo requirements, including respect for human rights,
democracy, and minority rights.'®® This was a significant departure from the
declaratory model, indicating a shift towards a constitutive approach, where
international recognition was not merely a recognition of fact but a process that
involved political discretion and adherence to global norms. The Badinter

Commission’s decisions illustrated that statehood was no longer a matter of legal
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formality but a complex process tied to global expectations of governance. while
the Convention remains a key historical document, its influence has diminished in
light of the evolution of international law. Post-World War Il developments have
imposed normative conditions on statehood, with principles such as self-
determination and human rights altering the criteria by which statehood is

assessed and recognised.%

2.7 Montevideo Plus
In Thomas D. Grant’s detailed critique of the Convention in 1999 he opined on the

concept of a ‘Montevideo Plus’.'® He argued that although no multilateral
agreement has officially replaced or supplemented the Montevideo Convention's
definition of statehood, scholars such as Crawford have suggested updates to its
criteria.’® Despite efforts to re-codify the term ‘state’ these attempts have not
progressed, likely due to political obstacles. Nonetheless, it appears that certain
new criteria have begun to emerge alongside those outlined in the 1933
convention. These new requirements, often discussed in academic writings, are
slowly gaining traction in state practice.’®” Should the international community or
parts of it, attempt to draft a new instrument defining statehood, certain new
elements would likely be considered for inclusion. Whether any of these proposed
requirements would be adopted or rejected by bodies such as the International
Law Commission or the United Nations Sixth Committee would depend on a mix of
political and legal factors.

One key element likely to be debated is independence, which could be described
in terms of self-containment, impermeability, or self-determination.’® Closely
related is the notion of a claim to statehood, often rooted in a popular process of
self-determination. A claim of this nature has a separate origin but is closely tied to
the question of independence.'®® Another element that might be considered is
external legality, meaning compliance with jus cogens norms, including the

renunciation of territorial ambitions and adherence to disarmament treaties.
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Internal legality, however, is more contentious and would include standards such
as democratic governance and minority rights an extension of the right to self-

determination.200

The organic bonds within the community asserting statehood, such as shared
historical, cultural, religious, or ethnic ties, could also be discussed, though difficult
to formally define. While United Nations membership is often mentioned in
connection with statehood, it is not a requirement for statehood itself.2°! John
Ruggie's contributions to constructivist theory in international relations, particularly
about statehood, focus on the interplay between norms, institutions, and the social
construction of reality.?%? Ruggie argued that international systems are not solely
defined by material power, as suggested by realism, but by socially constructed
norms and identities.?%® This perspective is essential in understanding statehood
because it highlights how the identities and interests of states are shaped by social
interactions and shared understandings.?®* Moreover, Ruggie highlighted
international institutions like the United Nations or multilateral agreements can
transform the interests and behaviours of states by embedding them within a

normative framework that shapes their identity and legitimises their sovereignty.2%®

Lastly, recognition continues to be a contentious issue, with some arguing that it
plays a critical role in statehood while others see it as merely a political tool. While
recognition and statehood are difficult to separate, this debate is unlikely to offer
much clarity on the definition of statehood.?® These proposed elements vary in
their likelihood of being included in any new definition of statehood. Some, like
independence, are broadly seen as essential, while others, like United Nations
membership, are not. Nevertheless, each would need to be considered in any

formal effort to redefine statehood under international law.2%7
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Jure Vidmar posited the breakup of Yugoslavia, and the emergence of new norms
surrounding human rights and governance served as a paradigm shift in state
creation.?®® During the breakup of Yugoslavia, the European Community
intervened in managing the crisis occurring within its geographical sphere. One of
the first challenges it had to address was the recognition of newly formed

republics, a matter that immediately revealed deep divisions within Europe.?%®

Amongst other states, France preferred maintaining a federal Yugoslavia, while
Germany and Belgium were inclined towards recognising the independence of
Slovenia and Croatia. To navigate these tensions, the European Community,
established legal criteria relating to state sovereignty, recognition, self-
determination, and succession.?'® These guidelines were formalised in a
declaration issued on 23 December 1991, which laid down the conditions that

entities needed to fulfil before being recognized as independent states.?!

This framework introduced several key departures from the traditional
requirements of statehood. Notably, it expanded the concept of self-determination
beyond its usual colonial context and introduced democratic governance as a
precondition for recognition. Whereas previously the internal political structure of a
state was considered irrelevant for its recognition under international law, the
European Community’s guidelines explicity demanded that the new states

establish themselves on a democratic basis and respect human and minority
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rights.?'> Colin Warbrick explored the evolving dynamics of state recognition,
highlighting three central themes. First, he contrasted the traditional legal
requirements for statehood set out in the Convention, such as effective control and
foreign relations capability, with the growing influence of political discretion in
recognition decisions.?'3 Particularly in cases like Yugoslavia, geopolitical interests
often overshadow strict legal doctrines. Second, he recognised the role of self-
determination and minority rights as new conditions for recognition, especially in
the context of the post-Cold War era, showing how human rights considerations
have become integral to statehood recognition.?'* Finally, Warbrick emphasises
the increasing involvement of international organisations, such as the European
Community and the United Nations, in guiding recognition practices. This
collective international approach reflected in the European Community's guidelines
on recognition in Eastern Europe and the Soviet Union, marks a shift from
unilateral state decisions to a more multilateral process, incorporating democracy,

human rights, and regional stability as essential factors.?'

At first glance, these criteria seemed to signal the ascendancy of international law
over political discretion in state recognition. Yet, while the new rules appeared
robust, in practice, their application proved far more flexible. On 15 January 1992,
Slovenia and Croatia were recognised as independent states by the European
Community, even though Croatia did not have a stable government in control of its
entire territory.2'® This decision deviated from the classical requirement for
effective governance over a defined territory, demonstrating the European
Community’s willingness to relax the traditional criteria. Additionally, Croatia’s
constitution at the time did not meet the standards for minority protection, a

requirement in the new legal framework, but this was overlooked.

Similarly, Bosnia and Herzegovina were recognized on 7 April 1992, even though
it lacked an effective government and was engulfed in a violent civil war. The

recognition of Bosnia, despite the absence of territorial control and serious human
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rights violations, further highlighted the inconsistencies in applying the new
criteria.?'” Conversely, Macedonia, which met all the requirements for statehood,
was not widely recognised initially. Greece, for instance, vetoed Macedonia’s
recognition, leading to delays in its acceptance by the international community.
Although the Badinter Commission had supported Macedonia’s recognition,

geopolitical and regional issues stalled its progress.?'®

Outside Europe, the approach to recognising the new Balkan republics was
markedly different. Countries like the United States, Canada, and Australia did not
align with the European Community's normative framework and felt no obligation
to justify their decisions within it. Instead, these countries followed a more
pragmatic approach, reflecting traditional practices where political considerations
often outweighed legal principles.?'® The European Community’s actions during
the Yugoslav crisis set new legal precedents in state recognition by emphasising
democratic governance, human rights, and minority protections. However, the
inconsistent application of these norms revealed the enduring role of political
discretion in state recognition, casting doubt on the binding force of these new
guidelines. Moreover, the Badinter Commission established that recognition was
not automatic, even if an entity fulfiled the factual requirements of statehood.
Instead, it introduced a more discretionary, constitutive model of recognition,
where states had to meet certain normative criteria before they could be
recognized as sovereign entities. This approach reflected the post-Cold War shift
towards a more holistic view of statehood, where international recognition was
increasingly tied to compliance with international standards of governance and

human rights.

2.8 Post-Badinter
The Badinter Arbitration Committee’s decisions introduced several new criteria for

state recognition, which have influenced international law in the years since.??°
One of the most significant developments has been the emphasis on human rights
as a prerequisite for recognition.??! States seeking recognition in the post-Badinter

world must not only demonstrate their ability to control their territory and
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population but also their commitment to protecting the rights of their citizens,
particularly minority groups.??? Effective governance has also emerged as a key
criterion for recognition. States must demonstrate that they have functioning
institutions capable of maintaining law and order, providing public services, and
upholding the rule of law.??®> This reflects a broader trend in international law
towards ensuring that states meet certain standards of governance before they are

admitted into the international community.

Another important requirement that has emerged in the post-Badinter world is the
protection of Indigenous peoples’ rights. International law now increasingly
recognises that states must respect the rights of Indigenous peoples within their
borders, particularly about land ownership and self-determination. This has added
a new layer of complexity to the state recognition process, as states must now
demonstrate that they are capable of protecting the rights of all their citizens,

including Indigenous communities. 224

2.9 Conclusion
In conclusion, the Badinter Commission’s decisions have had a lasting impact on

the law of state recognition, introducing new criteria focused on human rights,
effective governance, and the protection of Indigenous peoples’ rights.??® These
developments reflect the evolving nature of international law, where state

recognition is increasingly tied to compliance with global norms and standards.?%%

Chapter Two has traced the historical development and evolving criteria of
statehood in international law, centring on the Montevideo Convention of 1933.2%7
Beginning with the Peace of Westphalia in 1648, the chapter highlighted how the

treaties ending the Thirty Years' War laid the foundational principles of territorial

222 James Crawford, The Creation of States in International Law (2" edn, OUP 2006) 107 — 108.

223 Jure Vidmar, Democratic Statehood in International Law: The Emergence of New States in Post-
Cold War Practice (Hart Publishing 2013) 35.

224 Thomas D Grant, The Recognition of States: Law and Practice in Debate and Evolution
(Praeger 1999) 99.

225 Maurizio Ragazzi, ‘Opinion 1 (1992) Conference of Yugoslavia Arbitration Commission:
Opinions of Questions Arising from the Dissolution of Yugoslavia’ 1488, 1497.

226 Steven R Ratner, ‘The Badinter Commission: The Use of European Community Instruments for
Peaceful Settlement’ (1993) 5 European Journal of International Law 246 - 261, 253.

227 The Montevideo Convention on the Rights and Duties of States, adopted by the Seventh
International Conference of American States in Uruguay, Montevideo on 26 December 1933, and
came into force 26 December 1934.



sovereignty and non-intervention.??® These principles shifted the locus of power to
sovereign states, making them the primary actors in international relations.
Thinkers like Jean Bodin and Hugo Grotius further developed the concept of state
sovereignty, emphasising absolute authority within defined territories.??® The
chapter then explored the transition from legitimist theories of state recognition,
which were rooted in dynastic legitimacy, to notions of effective control.?®® The
French Revolution and Napoleon's rise challenged the old order, leading to the
decline of legitimism and the rise of the constitutive theory of statehood, where
recognition by other states became paramount.?3' However, the inconsistencies
and political motivations inherent in the constitutive theory prompted a shift toward

the declaratory theory.

The Montevideo Convention codified this declaratory approach by establishing
four objective requirements for statehood: a permanent population, a defined
territory, an effective government, and the capacity to enter into relations with
other states. Influenced by positivist legal scholars like Georg Jellinek, the
Convention sought to depoliticise state recognition by grounding it in factual
circumstances rather than subjective acknowledgement by other states.?3? Despite
its regional origin and initial focus on the Americas, the Convention had a lasting
impact on global legal standards.?3® It was adopted in the context of Latin
American nations asserting their sovereignty and resisting foreign intervention,
particularly from the United States.?** The Good Neighbor Policy under President
Franklin D. Roosevelt facilitated a diplomatic environment that favoured the
principles enshrined in the Convention, such as non-intervention and legal equality

among states.?3®

Critiques of the Montevideo Convention, notably by Hersch Lauterpacht,

highlighted its limitations. Lauterpacht argued that the declaratory theory was
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overly simplistic and failed to account for the political complexities of
recognition.?3® He suggested that recognition has both declaratory and constitutive
effects, playing a legal and political role in bringing a state into the international
community.?¥” Post-World War Il developments further eroded the Convention's
influence. The adoption of the United Nations Charter introduced principles like
self-determination and human rights, adding normative conditions to statehood
beyond the Montevideo requirements.?3® The decolonisation process and the
breakup of states like Yugoslavia illustrated a shift toward recognising states
based on adherence to global norms, such as democratic governance and
minority rights.?3® The Badinter Arbitration Commission emphasised that
recognition was not automatic upon meeting factual criteria but required
compliance with broader international standards.?*? In recent times, scholars like
Thomas D. Grant have discussed the concept of a ‘Montevideo Plus,” suggesting
that new elements such as independence, self-determination, external and internal
legality, and the protection of minority rights are increasingly significant in state
recognition.?*' The evolving nature of international law reflects a move away from
the strict requirements of the Montevideo Convention toward a more holistic

approach that considers both legal and normative factors.?42

Krasner's realist approach to international law can be applied to the Convention by
highlighting the role of power dynamics in the recognition and sovereignty of
states.?*® Krasner argued that, in practice, the recognition of a state is influenced
more by the power and interests of existing states than by these legal criteria
alone. From Krasner's perspective, international law, including conventions like
Montevideo, is often shaped by the interests of powerful states rather than the
objective application of legal principles.?** As such, recognising a state's
sovereignty under the Convention can be seen as a political act influenced by the

distribution of power, with powerful states determining which entities are
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recognised as states based on their strategic interests.?® This reflects his broader
argument that international law tends to reflect the preferences of powerful states,
and when power dynamics shift, the application and enforcement of international
legal norms like those in the Convention can change as well.

As we transition to Chapter Three, the theoretical framework and historical
evolution of statehood criteria set the stage for a detailed examination of specific
case studies. The situations of Palestine and Western Sahara provide
contemporary contexts in which the principles discussed in Chapter Two are
tested against the complex realities of modern international relations. These cases
will illustrate how the interplay of legal criteria, political recognition, self-
determination, and adherence to international norms influence the quest for

statehood in today's world.
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CHAPTER THREE - CONTROL OF TERRITORY

3.1 Introduction
Chapter Three of this thesis focuses on the cases of Palestine and Western

Sahara and critically analyses the Convention's requirements through these
lenses. The chapter begins by exploring the complex political and historical
context of Palestinian statehood. It examines the fragmented control of territories
by the Palestinian Authority and Hamas, highlighting the challenges this
fragmentation poses to meeting the Montevideo requirements for statehood. The
main requirement examined in this chapter is that of effective government. The
requirement of government is regarded as the most vital aspect of statehood, as
other requirements like population and territory rely on it. A government must not
only exist but also exert effective control over its territory, independently from
foreign influence.?*® The International Commission of Jurists highlighted this
principle when it ruled that Finland, during 1917 — 1918, did not achieve full
sovereignty until its government could maintain control without relying on foreign
troops.?*” This shows that a government’s independent and effective authority is
key to statehood. and the capacity to enter into relations with other states.?*® The
relationship between the Palestinian Authority and the Palestinian Liberation
Organisation further complicates the governance issue, as the Palestinian
Authority manages internal affairs while the Palestinian Liberation Organisation

handles international representation.4°

The international recognition of Palestine is also a significant focus, with many
states recognising Palestine's right to self-determination.?®® This recognition is
often symbolic, acknowledging what Palestine could be rather than what it is,
driven by political, strategic, and ethical considerations. The chapter dissects the
legal and political implications of the right to self-determination, a principle
enshrined in various international documents that supports Palestine's claim to

statehood but complicates its comparison to traditional statehood requirements.
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Recent legal developments, such as the International Court of Justice's Advisory
Opinions and the United Nations General Assembly resolution in September 2024,
demanding that Israel end its ‘unlawful presence’ in the Occupied Palestinian
Territory. The resolution called for Israel to withdraw its military, cease new
settlement activities, dismantle parts of the separation wall, and make reparations
for the damages caused by the occupation. It also urged international mechanisms
for reparations and sanctions against those involved in maintaining the
occupation.?®' These instruments emphasise the illegality of Israeli settlements
and the necessity for an end to occupation, bolstering Palestinian aspirations for
statehood. However, practical implementation remains challenging, exacerbated
by geopolitical dynamics, regional alliances, and rivalries, particularly among Arab

states.

The chapter then transitions to the case of Western Sahara, another territory with
limited control over its land due to occupation and enjoying varying levels of
international recognition. Western Sahara's colonial history and its status as a non-
self-governing territory under the United Nations Charter are discussed,
highlighting the ongoing struggle for self-determination led by the Polisario Front
against Moroccan rule.?’?2 The Advisory Opinion of the International Court of
Justice in 1975, which affirmed the Sahrawi people's right to self-determination, is

a significant legal document in this context.?53

The chapter also examines the role of international and regional organisations
such as the African Union and the European Union in the Western Sahara conflict.
The African Union's consistent support for the Sahrawi Arab Democratic Republic
contrasts with the European Union's more cautious approach, balancing legal
obligations with political interests, particularly in its relations with Morocco. The
European Union's involvement, including the jurisprudence of the Court of Justice
of the European Union, is analysed, considering the complex relationship between
legal commitments and political realities. Recent diplomatic shifts have bolstered
Morocco's position. In 2020, the United States officially recognised Morocco's
sovereignty over Western Sahara in exchange for Morocco's normalisation of
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relations with Israel.?®* France followed suit in 2024, formally recognising
Moroccan sovereignty, which marked a significant shift in its long-standing support
for a United Nations-supervised referendum for the Sahrawi people's self-
determination.?%® Despite these recognitions, the Polisario Front, backed by
Algeria, continues to seek independence for Western Sahara, leading to ongoing

regional tensions.2%6

In conclusion, in exploring the post-positivist approach to state recognition, the
chapter highlights the limitations of traditional, positivist legal frameworks that
strictly adhere to the Montevideo Convention requirements.?®” Instead, it
advocates for a broader perspective that incorporates social and political realities.
Wendt's theory of constructivism is particularly relevant here, as it emphasises the
social construction of international relations and statehood. Wendt argues that the
international system is shaped by the identities, interests, and interactions of
states, rather than just legal criteria.?® This approach allows for a more nuanced
understanding of entities like Palestine and Western Sahara, recognising their self-
determination status and the legitimacy of their aspirations for independence,
despite not meeting all traditional legal requirements. By moving away from
positivist solutions, the international community can better address the unique
challenges faced by these territories and support their quests for self-

determination and recognition.?%°

3.2 Introduction to Palestine
At the time of writing the situation with Palestine and arguments about the

statehood of Palestine is considered to be the most contentious topic in
international law and geopolitics globally. Chapter Four critically analyses the
Convention through the lens of the Palestinian case study and assesses
competing legal theories for state recognition or approaches applying the
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convention in the 218 century. Indeed, Summers asserted that Palestine provided
a ‘suitably ambiguous foil to the Convention’s broad and simplistic criteria’.?%9 He
reminds us that the convention was intended as a Latin American regional
instrument together with other arrangements on a range of topics to protect the
sovereignty of South American states and ensure cooperation in the Americas.
Moreover, Crawford's early evaluation and analysis of the Montevideo formula
indicated the inherent challenges for the application of such criteria to Palestine
stating:
[Alpplying the Montevideo Convention, in a relatively superficial way, in
accordance with its terms, it is difficult to see how Palestine could constitute
a state. Its whole territory is occupied by Israel, which functions as a
government in the territory.26’
This section of the Chapter will address a few of the more critical questions
relevant to the issue of Palestinian statehood. In so doing, it addresses whether a
government can be said, in any meaningful sense, to control territory and people
when its governance is only partial, as with the Palestinian Authority.?6> Whether
the Palestinian Authority could even meet the Montevideo statehood test? Second,
the section will examine whether the Palestinian Authority can function as the
government of a state, considering its lack of responsibility for external relations.
This issue is further complicated by the fluid relationship between the Palestinian
Authority and the Palestine Liberation Organisation, which represents Palestine
internationally. Third, it will consider the question of Palestine's broad international
recognition and the reasons behind it, often, such recognition is based on the
rhetorical statement, [W]e recognise Palestine's right to independence’ thus
showing recognition of what Palestine could be rather than what it is. Crawford
used the analogy of considering the future rights of an embryonic entity nasciturus
pro jam natus habetur but provided the caveat that Palestine was a long way from
nearing a sense of nasciturus.?%3 Finally, this section will detail to what extent the
recognised right of self-determination in Palestine contributes to the statehood
assessment under the Montevideo requirements. While such a principle of self-

determination brings much moral and legal value to Palestinian claims of

260 James Summers, 'Palestinian Self-Determination and a State of Aspiration' in Carlo Panara and
Gary Wilson (eds), The Arab Spring: New Patterns for Democracy and International Law (Nijhoff
Publishers 2013) 239.

261 James Crawford, ‘The Creation of the State of Palestine: Too Much Too Soon?’ (1990) 1
European Journal of International Law 307 — 313, 308.

262 Jure Vidmar, Democratic Statehood in International Law: The Emergence of New States in Post-
Cold War Practice (Studies in International Law, Hart Publishing 2013) 40.

263 James Crawford, ‘The Creation of the State of Palestine: Too Much Too Soon?’ (1990) 1
European Journal of International Law 307 — 313, 313.



statehood, it also creates difficulties in its comparison to traditional requirement of

statehood.

The International Court of Justice recently issued an advisory opinion declaring
Israel's occupation of Palestinian territories, including East Jerusalem, the West
Bank, and Gaza, as illegal under international law.?6* The court emphasised that
Israeli settlement activities violate international law and called for an end to the
occupation, reinforcing Palestine's claims for statehood and self-determination.
Efforts towards reconciliation between Fatah and Hamas have seen new
diplomatic initiatives, notably influenced by external actors like China.?®® The issue
of government control and fragmentation is central to understanding the
complexities of Palestinian statehood. The Palestinian Authority governs parts of
the West Bank, while Hamas controls the Gaza Strip. This bifurcation not only
weakens the Palestinian political structure but also complicates any efforts toward

establishing a unified, sovereign state.

3.3 Historical Context
In April 1947, the United Nations called a special session to address the future

governance of Palestine. The session led to the formation of the United Nations
Special Committee on Palestine tasked with investigating and recommending
solutions. After hearings from various organisations, the General Assembly
adopted the committee's recommendations, including the partition plan and
economic union for Palestine, aiming for a peaceful resolution and the cessation of
hostilities until further deliberations.?6® The Jewish community accepted the plan,
but the Arab states and Palestinian leaders rejected it. On 14 May 1948, Israel
declared independence. The following day, neighbouring Arab countries invaded,
leading to the first Arab-Israeli war. The conflict resulted in significant territorial
gains for Israel and the displacement of hundreds of thousands of Palestinians, an

event known as the Nakba (catastrophe).?6”

264 | egal Consequences arising from the Policies and Practices of Israel in the Occupied
Palestinian Territory, including East Jerusalem' (Advisory Opinion) 2024 <https://www.icj-
cij.org/node/204176> accessed 26 July 2024.

265 Robert Barron, Andrew Scobell and Adam Gallagher, 'Palestinian Factions Pledge Unity:
Another Diplomatic Win for China?' (United States Institute of Peace, 25 July 2024)
<https://www.usip.org/publications/2024/07/palestinian-factions-pledge-unity-another-diplomatic-
win-china> accessed 26 July 2024.

266 UNGA Res 181 (ll) (29 November 1947).

267 James Ker-Lindsay and Mikulas Fabry, Secession and State Creation: What Everyone Needs to
Know (OUP USA, 2023) 104.




The aftermath of the 1948 war and subsequent conflicts further complicated the
Palestinian quest for statehood. The West Bank came under Jordanian control,
while Egypt administered the Gaza Strip. The Palestinian national movement
began to take shape during this period. The Palestine Liberation Organisation was
established to liberate Palestine through armed struggle. Under the leadership of
Yasser Arafat, the Palestinian Liberation Organisation emerged as the primary
representative of the Palestinian people. The 1967 war between Israel and its Arab
neighbours resulted in Israel capturing the West Bank, Gaza Strip, Sinai
Peninsula, and Golan Heights. The Israeli occupation of these territories became a

central issue in the Israeli-Palestinian conflict.268

The latter half of the 20th century saw significant uprisings and attempts at peace
negotiations, reflecting the evolving dynamics of the conflict. The First Intifada, a
Palestinian uprising against Israeli occupation, marked a turning point in the
conflict. It highlighted the Palestinians’ desire for self-determination and brought
international attention to their plight. The Oslo Accords?® were a major
breakthrough in the peace process. They established the Palestinian Authority as
an interim self-governing body and set the framework for future negotiations.?”°
However, the accords failed to resolve key issues such as borders, refugees, and
the status of Jerusalem. The collapse of peace talks and continued Israeli
settlement expansion led to the Second Intifada, a period of intense violence and

further entrenchment of the conflict.

The roots of this fragmentation can be traced back to the early 2000s. After the
Oslo Accords in the 1990s, the Palestinian Authority was established as a
provisional self-governing body. However, the Second Intifada (2000-2005) and
subsequent Israeli military operations further complicated the political landscape.
The internal Palestinian divide reached its peak in 2007 when Hamas took control

of Gaza following a violent conflict with Fatah, the dominant party in the
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Palestinian Authority. This resulted in two parallel governments: the Palestinian

Authority in the West Bank and Hamas in Gaza.?"

On 9 July 2004, the International Court of Justice delivered its Advisory Opinion
entitled ‘Advisory Opinion on the Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory.?”2 Under the ruling, the construction of
the wall and its associated regime executed by Israel were illegal according to
international law. It also relied on some basic principles in international law in
support of its judgment, amongst others, that the threat or use of force is illegal
and that the territory may not be acquired through such means; this had found
expression earlier in Article 2(4) of the United Nations Charter?”s and later in
General Assembly Resolution 2625 (XXV).274 |t also invoked the right of peoples to
self-determination, international humanitarian law as crystallised in the Hague
Regulations of 1907,%”° and the Fourth Geneva Convention of 1949,276 which
applies to the Palestinian territory occupied since the war of 1967. Furthermore, it
admitted relevant international instruments on human rights to the occupied

territories, such as the International Covenant on Civil and Political Rights.?””

The International Court of Justice ruled that the construction of the wall seriously
impeded the right of the Palestinian people to self-determination and violated
several provisions in international humanitarian and human rights law.?’® In
addition the court finally stated that the route of the wall was such as would enable
large numbers of Israeli settlements previously condemned by the Security
Council as being contrary to Article 49 of the 4th Geneva Convention to remain on
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the Western side of that wall.?”® The International Court of Justice concluded that
Israel, under international law, must stop building the wall, demolish works built in
the area of the occupied Palestinian territory, and nullify the acts adopted for its
construction.?®0 |srael was ordered to pay compensation for damage caused by
the construction of the wall.?2®' Furthermore, the court focused on the duties of
other states, specifying that all States must refrain from recognising the illegal
situation arising from the construction of the wall and see to it that Israel respects

international law.282

The international community had varied reactions to the International Court of
Justice’s Wall Opinion. The United Nations General Assembly and the European
Union supported the ruling, urging Israel to dismantle the wall.?®3 The United
States and Israel rejected the opinion, citing security concerns. The Palestinian
Authority and many non-governmental organisations welcomed the decision,
calling for international pressure on Israel. Various states and legal scholars also
discussed the ruling, with general support for the International Court of Justice’s
interpretation of international law, despite some dissenting voices advocating for

Israel’s right to self-defence.?84

3.4 Effective Government
Jure Vidmar draws attention to the primary challenge caused by the lack of a

unified government that can effectively control and administer both territories.?®
The Palestinian Authority’s control is limited to certain areas of the West Bank,
fragmented by Israeli settlements and military zones. Hamas, on the other hand,
exerts control over Gaza but faces severe economic and military blockades

imposed by Israel and Egypt, restricting its ability to govern effectively.?®® The

279 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into
force 23 March 1976) UNGA Resolution 2200A (XXI).

280 UNSC Res 446 (22 March 1979) UN Doc S Res/446.

281 The Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of War
(adopted 12 August 1949, entered into force 21 October 1950) 985 UNTS 14400, Article 49.

282 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
(Request for Advisory Opinion) 2004 <https://www.un.org/unispal/document/auto-insert-178825/>
accessed 2 December 2023.

283 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
(Request for Advisory Opinion) 2004 <https://www.un.org/unispal/document/auto-insert-178825/>
accessed 2 December 2023.

284 Alexander Orakhelashvili, 'Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory: Opinion and Reaction' (2006) 11 Journal of Conflict & Security Law 119 — 139,
125.

285 Jure Vidmar, Territorial Status in International Law (Bloomsbury Publishing 2024) 142.

286 James Ker-Lindsay and Mikulas Fabry, Secession and State Creation: What Everyone Needs to
Know (OUP 2023) 104.




internal governance issues are profound; the Palestinian Authority and Hamas
have fundamentally different governing ideologies and strategies. The Palestinian
Authority, under Mahmoud Abbas, has pursued a strategy of negotiation and
diplomacy with Israel and the international community.?®” Conversely, Hamas,
designated as a terrorist organisation by several countries, advocates armed
resistance against Israel.?® This ideological divide makes reconciliation and
unified governance highly challenging. Both entities face significant external
pressures that hinder effective governance. The Palestinian Authority is dependent
on international aid, primarily from Western countries, which often comes with
political conditions.?8® Hamas, isolated diplomatically and economically, relies on
support from countries like Iran and Qatar, which also imposes certain

constraints.29%

The fragmented governance structure severely impacts the viability of Palestinian
statehood. The Convention was intended to protect the sovereignty of newly
emerged South American States and was doubtfully intended for cases with the
complexity of Palestine.?® The fragmented control and governance in the
Palestinian territories make it difficult to meet these criteria cohesively. While
Palestine has a defined territory, the West Bank and Gaza, the Palestinian
Authority controls a mere fraction of it.2%> Although Palestine has a defined
territory, the West Bank and Gaza, the Palestinian Authority controls a mere
fraction of it. Of course, this is not necessarily a bar to recognition. Bosnia did not
control all its claimed territory when it joined the United Nations in 1992.2%
However, in the Palestinian case, Israel has now effectively annexed so much land

it calls into question the viability of a Palestinian state.?%*
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Numerous attempts have been made to reconcile the Palestinian Authority and
Hamas, but these efforts have largely failed. Agreements such as the Cairo
Declaration (2005),2% the Mecca Agreement (2007), and the Doha Agreement
(2012) have all aimed at forming a united government but have not succeeded due
to deep-seated mistrust and ideological differences. The Cairo Declaration (2005)
aimed to unify Palestinian factions under a single political platform and to prepare
for legislative elections. However, competing interests and a lack of trust between
Fatah and Hamas made it a failure. The Mecca Agreement was brokered by Saudi
Arabia in 2007, and it focused on forming a national unity government.??¢ Again
the power struggle between the two sides, particularly relating to control over
security proved too problematic.?®” The Doha Agreement, in 2012,2%® aimed at the
formation of a transitional government to prepare for elections. However,
differences over implementation and continued external pressures prevented it
from succeeding. Probably the main barrier standing in the way of Palestinian
statehood is the fragmented governance between the Palestinian Authority and
Hamas. Reaching the criteria of statehood and fulfilling a vision of an independent
state by the Palestinians rests on effective reconciliation and unified

governance.?®

The relationship between the Palestinian Authority and the Palestinian Liberation
Organisation although one of cooperation is nonetheless complicated. Formally,
the Palestinian Authority is an organ of the Palestinian Liberation Organisation; the
President of the Palestinian Authority, in this case, Mahmoud Abbas is also
Chairman of the Palestinian Liberation Organisation.3®® The latter seeks to
facilitate a united Palestinian political front on the world theatre. On the other hand,
the Palestinian Authority administers the day-to-day governance of the Palestinian
territories in matters such as such as Education, Health care, and Infrastructural
development.?! Then the Palestinian Liberation Organisation, on its part, deals

with diplomatic relations with other countries and International advocacy. This
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division of labour enables the Palestinian Authority to concentrate on internal
governance of the Palestinian Liberation Organisation to address the international
community. Though this relationship works in theory, the Israeli occupation affects
the effectiveness of the partnership. The Palestinian Authority often clashes with
the broad diplomatic objectives pursued by the Palestinian Liberation

Organisation.3%2

The issue of conflicting interests and bureaucratic inefficiency also remains with
key leaders doubling as representatives for both organisations. The Palestinian
Liberation Organisation’s role as the international representative of the Palestinian
people is vital for maintaining global support for Palestinian statehood. This
includes membership in international organisations such as the United Nations
and the United Nations Educational, Scientific and Cultural Organization and
participation in global diplomatic forums.3°® The United Nation has recognised the
Palestinian Liberation Organisation as the representative of the Palestinian people
since 1974.3% |In 2012, Palestine was granted non-member observer state status,
allowing it to participate in General Assembly debates and activities.3% This status
is crucial for advocating Palestinian rights and aspirations on the international
stage. The Palestinian Liberation Organisation has signed numerous international
agreements on behalf of the Palestinian people, including the Oslo Accords with

Israel.306

The Palestinian Authority’s authority within the Palestinian territories is limited and
often contested. The Oslo Accords divided the West Bank into Areas A, B, and C,
with varying degrees of Palestinian Authority control. Area A is under full PA
control, Area B is under Palestinian civil control and Israeli military control, and
Area C, which constitutes about 60% of the West Bank, is under full Israeli
control.3%” The Palestinian Authority manages civil affairs in Areas A and B,
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including education, health, and municipal services.3%® However, its inability to
exercise full sovereignty, particularly in Area C, hampers its effectiveness and
credibility among Palestinians. Security in the West Bank is divided between the
Palestinian Authority and Israel. The Palestinian Authority has control over police
forces in Areas A and B, but Israeli military operations often undermine its
authority. This dual security arrangement creates tensions and complicates the

Palestinian Authority’s ability to maintain law and order.3%°

3.5 Political Legitimacy and Challenges
The Palestinian Authority and the Palestinian Liberation Organisation face

significant challenges in maintaining political legitimacy and unity among
Palestinians. The division between the West Bank and Gaza, with Hamas
controlling Gaza since 2007, further complicates the political landscape.?’® The
Palestinian Authority’s limited control and reliance on international aid have led to
perceptions of ineffectiveness and corruption. The lack of democratic elections
since 2006 has also eroded its legitimacy among Palestinians, who increasingly
see the Palestinian Authority as disconnected from their daily struggles and
aspirations. The split between Fatah (the dominant party in the Palestinian
Authority) and Hamas has resulted in a divided Palestinian polity.3'" The
relationship between the Palestinian Authority and the Palestinian Liberation
Organisation is crucial for any future Palestinian state. For unification and
statehood to be realised, several key issues need to be addressed; genuine efforts
to reconcile Fatah and Hamas are essential. This includes addressing ideological

differences, power-sharing arrangements, and mutual trust.3'?

Successful reconciliation would strengthen Palestinian governance and enhance
the prospects for statehood. Continued international support for the Palestinian
Liberation Organisation as the representative of the Palestinian people is vital.

This includes recognition of Palestinian statehood and support for Palestinian
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participation in international organisations and diplomatic forums.3'3 The PA needs
to implement governance reforms to enhance its credibility and effectiveness. This
includes anti-corruption measures, democratic elections, and improved public
services. Strengthening the Palestinian Authority’s governance capabilities would
improve its standing among Palestinians and the international community. The
relationship between the Palestinian Authority and the Palestinian Liberation
Organisation is a cornerstone of Palestinian governance and international
representation. Despite the challenges, this dual structure provides a framework
for both internal administration and diplomatic advocacy. Addressing the
complexities and strengthening this relationship is essential for advancing

Palestinian aspirations for statehood and self-determination.3'4

3.6 International Recognition of Palestine
The international recognition of Palestine is a significant aspect of its quest for

statehood. Recognition by other states and international organisations lends
legitimacy to Palestine's claims and supports its efforts to achieve self-
determination. However, the motivations behind such recognition and its
implications are complex. The recognition of Palestine has evolved over several
decades, shaped by geopolitical dynamics and international law. The pivotal
moment came in 1988 when the Palestine Liberation Organisation declared the
establishment of the State of Palestine. This declaration was met with widespread
recognition from Arab and Muslim-majority countries, as well as many members of
the Non-Aligned Movement and the Eastern Bloc.?'®> On 15 November 1988, the
Palestinian Liberation Organisation proclaimed the establishment of the State of
Palestine. This declaration was a strategic move to garner international support
and assert Palestinian claims to statehood. It led to immediate recognition from

over 70 countries, signalling broad international support for Palestinian aspirations.
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In 2012, the United Nations General Assembly passed Resolution 67/19,376
upgrading Palestine's status to a non-member observer state. This was a
significant diplomatic victory, allowing Palestine to participate in General Assembly
debates and activities. The resolution passed with an overwhelming majority,

reflecting broad international support for Palestinian statehood.

The motivations for recognising Palestine vary among states, influenced by
political, strategic, and ethical considerations. Understanding these motivations
provides insight into the complexities of international diplomacy and the quest for
Palestinian statehood. For many countries, recognising Palestine aligns with their
political and strategic interests. Arab and Muslim-majority countries support
Palestine as part of their broader regional policies and solidarity with the
Palestinian cause.?'” Similarly, countries in the Non-Aligned Movement see
recognition as part of their anti-colonial and pro-sovereignty stances. For some
states, recognition of Palestine is driven by ethical and humanitarian concerns.3'®
The prolonged occupation and the humanitarian plight of the Palestinian people
resonate with countries that prioritise human rights and international justice. These
states view recognition as a moral obligation to support the Palestinian right to

self-determination.3'®

The implications of international recognition of Palestine are profound, affecting its
legal status, diplomatic standing, and political dynamics. Recognition provides
both opportunities and challenges for Palestine in its pursuit of statehood.
Recognition strengthens Palestine's legal status under international law. As a
recognised entity, Palestine can join international organisations and treaties,
enhancing its ability to advocate for its rights and interests. This includes
participation in bodies like the International Criminal Court and the International
Court of Justice. The International Criminal Court Pre-Trial Chamber | concluded
that the Court has jurisdiction over the Situation in Palestine. This jurisdiction
extends to the territories occupied by Israel since 1967, namely the West Bank,

including East Jerusalem, and Gaza. The decision was based on Palestine's

316 UNGA Res 67/19 (29 November 2012).

317 Anon, 'Special Rapporteur: Israel Has Imposed an Apartheid Reality in Palestine’' (UN Office of
the High Commissioner for Human Rights, 25 March 2022) <https://www.ohchr.org/en/press-
releases/2022/03/special-rapporteur-situation-human-rights-occupied-palestinian-territories>
accessed 20 September 2024.

318 James Summers, 'Palestinian Self-Determination and a State of Aspiration' in Carlo Panara and
Gary Wilson (eds), The Arab Spring: New Patterns for Democracy and International Law (Nijhoff
Publishers 2013) 254.

319 Maya Kahanoff, 'Collective Trauma, ‘Recognition and Reconciliation in the Israeli-Palestinian
Conflict' in Paula Rayman and Yoram Meital (eds), Recognition as Key for Reconciliation: Israel,
Palestine, and Beyond (Brill 2017) 74.




accession to the Rome Statute and its subsequent referral of the situation to the
International Criminal Court. The Chamber found that Palestine qualifies as a state
for the purposes of the Statute, thereby allowing the International Criminal Court to

exercise its jurisdiction in these areas.3?°

Recognition enables Palestine to engage more effectively in international
diplomacy. With recognised statehood, Palestine can negotiate on equal footing
with other states, participate in multilateral forums, and forge bilateral agreements.
This diplomatic engagement is crucial for advancing Palestinian interests and
securing international support.?' Recognition can facilitate access to economic
and development aid. As a recognised state, Palestine can receive financial
assistance from international donors and institutions, supporting its development
goals and improving living conditions for its people. This aid is essential for

building the infrastructure and institutions of a viable state.3??

3.7 Right to Self-Determination
The right to self-determination is a fundamental principle of international law,

enshrined in key international instruments such as the Charter of the United
Nations.??® and the International Covenant on Civil and Political Rights.3?* For
Palestine, this right is central to its claim for statehood. However, assessing
Palestinian statehood against the Convention’s requirements reveals significant
challenges and complexities. The principle of self-determination asserts that
peoples have the right to freely determine their political status and pursue their
economic, social, and cultural development. This right is particularly relevant for
peoples under colonial rule, occupation, or facing significant oppression. The
international community widely recognises the Palestinian right to self-
determination, as reflected in numerous United Nations resolutions and

declarations affirming the Palestinian people's right to establish an independent
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state.3?> The legal foundation for this right is robust, supported by various
international treaties and customary international law.3?® The International Court of
Justice has also acknowledged this right in its advisory opinions, reinforcing its
applicability to the Palestinian context.3?”

However, as Vidmar argues, the legal uncertainties surrounding international
judicial proceedings involving Palestine arise from a lack of sufficient theoretical
grounding concerning territorial status and legal personality in international law,
leading to an excessive focus on the term ‘state’ as it appears in certain treaties
and treaty mechanisms.3?® These ambiguities cannot be resolved simply by
appealing to the traditional criteria of statehood, such as those outlined in the
Montevideo Convention, as some have suggested in the context of the
International Court of Justice and International Criminal Court proceedings
involving Palestine.3?® Instead, a more comprehensive approach is required one
that considers the unique historical and political context of Palestine and the
evolution of international legal norms concerning self-determination and
statehood.®3° Evaluating Palestinian statehood against the Convention criteria
highlights both strengths and challenges. Palestine meets the requirement of a
permanent population. The Palestinian territories, including the West Bank, Gaza
Strip, and East Jerusalem, are home to a significant and stable population with a
distinct national identity. Despite displacement and migration due to conflict, the
Palestinian population remains substantial and deeply connected to the land. The
criterion of a defined territory is more complex. While the Palestinian territories
have internationally recognised boundaries, the ongoing Israeli occupation and
settlement activities complicate territorial integrity.33" The fragmentation of the
West Bank, with areas of Palestinian control interspersed with Israeli settlements,
poses a challenge to the clear definition of Palestinian territory. The governance
criterion is perhaps the most contentious. The Palestinian Authority exercises
administrative control over parts of the West Bank, while Hamas governs Gaza.33?
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This dual governance structure, combined with Israeli control over significant
portions of the territories, complicates the notion of a single, effective government.
Palestine has demonstrated its capacity to enter into relations with other states.
The Palestinian Liberation Organisation, representing Palestine, has established
diplomatic relations with numerous countries and is a member of various
international organisations, including United Nations Educational, Scientific and
Cultural Organization. This diplomatic capacity demonstrates Palestine’s ability to

engage with the international community.333

In 2003, the relationship between lIsraelis and Palestinians improved then Israel
began to construct settlements quickly in the West Bank and built a separation
barrier. These actions of Israel were condemned by the international community. In
December 2003, the General Assembly of the United Nations adopted a resolution
asking the International Court of Justice to provide an advisory opinion on whether
the construction of the barrier known as the ‘wall’ was contrary to international
law.3** On 9 July 2004, the International Court of Justice defined the barrier
beyond the 1967 limits as de facto annexation and stated that it must be
demolished. No heed was given to this directive by Israel. International Court of
Justice Ruling on the Wall In 2004, the International Court of Justice ruled that
Israel's building of a wall in the occupied Palestinian territories, including East
Jerusalem, was illegal according to international law.33® The court maintained that
the barrier hindered the Palestinian right to self-determination and ruled that it
should be dismantled forthwith in any area where the wall is beyond the 1967
borders, with compensation to be paid for affected Palestinians. It also insisted
that United Nations member states see to it that Israel complied with international
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debates?lang=en> accessed 2 August 2024.
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law. However, Israel dismissed the ruling as it said it would press on with building

its separation barrier.336

Summers alluded to how the Palestinians could rely on Article 1 of the Twin
Human Rights Covenants 1966.3%” Palestine may also be encompassed by Article
1(4) of Additional Protocol | 1977 to the Geneva Conventions 1949338 which
referred to: ‘armed conflicts in which peoples are fighting against colonial
domination and alien occupation and racist régimes in the exercise of their right of
self-determination.”3® In 2021, the United Nations Human Rights Council
investigated human rights abuses in these territories and recommended that this
matter be taken before the General Assembly for further guidance from the
International Court of Justice about legal consequences regarding Israeli actions
since 1967. Contrary to opposition from lIsrael, the United States, and many
Western countries, in December 2022, the United Nations General Assembly
decided to seek an advisory opinion from the International Court of Justice
concerning the legality of the occupation with voting support from countries like
China, Russia, and a number of European Union member states. The key decision
in the International Court of Justices's Advisory Opinion of 19 July 2024 was that
Israel's continued presence in the Occupied Palestinian Territory is illegal due to
violations of the prohibition on the acquisition of territory by force and the right of
the Palestinian people to self-determination. The Court emphasised the
unlawfulness of Israel's prolonged occupation and urged for an immediate end to

these actions, alongside resuming negotiations for a two-state solution.34°
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3.8 Conclusion to Palestinian Analysis
In conclusion, The Palestinian Authority faces significant challenges in establishing

statehood under the Montevideo Convention requirements due to fragmented
governance and limited control over its territories.3*' While the Palestinian
Authority administers parts of the West Bank, Israeli settlements, military zones,
and Hamas's control of Gaza impede its ability to provide unified governance.34?
The Palestinian Authority's restricted role in foreign relations, largely managed by
the Palestine Liberation Organisation, further complicates its function as a
government of a state.3*®> The complex relationship between the Palestinian
Authority and Palestinian Liberation Organisation highlights governance issues
within Palestinian leadership.3** International recognition of Palestine is
widespread but often based on political, strategic, or moral motivations,
recognising potential statehood rather than current realities.>*> The right to self-
determination strengthens Palestine's claim for statehood; however, traditional
criteria of statehood present challenges.?*® The International Court of Justice has
declared Israel's occupation of Palestinian territories illegal under international law,
reinforcing Palestine's claims.*” Nonetheless, internal divisions between the
Palestinian Authority and Hamas weaken effective governance, a key criterion for
statehood. Reconciliation efforts have largely failed due to ideological differences
and external pressures.3*® Consequently, the fragmented control and governance
complicate meeting the Montevideo requirements cohesively, impacting

Palestine's quest for recognised statehood.34
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3.8 An Introduction to Western Sahara
Western Sahara is a disputed territory in North Africa, claimed by both the Sahrawi

Arab Democratic Republic and Morocco. Despite international recognition of its
right to self-determination, Morocco controls much of the region, leading to
ongoing conflict and unresolved legal and political status.3®® Mauritania initially
claimed part of Western Sahara after Spain's withdrawal in 1976 but relinquished
its claim in 1979 following pressure and military defeats by the Polisario Front. The
Sahrawi Arab Democratic Republic, proclaimed by the Polisario Front in 1976,
operates a government-in-exile based in Tindouf, Algeria. The Sahrawi Arab
Democratic Republic has limited recognition internationally and administers parts
of Western Sahara not controlled by Morocco.?®" The case of Western Sahara
provides ample opportunity to examine theories around statehood, de-

colonialisation, self-determination, and doctrinal examination of legal authorities.

3.9 The Case of Western Sahara
The Chapter now moves on to explore the case of Western Sahara, a case similar

to that of Palestine concerning a government that has very limited control over its
territory as a result of occupation, against the background of enjoying different
levels of international recognition. The history of colonisation and political status is
very complicated in Western Sahara, located in the area of North-Western
Africa.3%? Colonised by Spain in 1884, this area was further listed in the United
Nations list of non-self-governing territories under Article 73 of the United Nations
Charter. This designation remains to date, as captured in the United Nations

Secretary-General's report dated 1 February 2016.3%3

The 1975 International Court of Justice Western Sahara advisory opinion
examined two key questions relating to the decolonisation of the region.3>* First,
the Court was asked whether Western Sahara was terra nullius at the time of its

colonisation by Spain.3%® The International Court of Justice determined that it was
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not terra nullius, as the region was inhabited by socially and politically organised
tribes under chiefs who had the authority to represent them. Spain’s own actions
did not treat the territory as terra nullius; instead, Spain engaged in agreements
with local chiefs to establish its presence, recognising pre-existing social

structures and legal ties.3%

The second question focused on the legal ties between Western Sahara and both
Morocco and the Mauritanian entity. The Court found that there were legal ties of
allegiance between the Sultan of Morocco and some of the tribes in Western
Sahara, as well as some rights connected to the land between the territory and the
Mauritanian entity.3” However, the Court emphasised that these ties did not
amount to territorial sovereignty for either Morocco or Mauritania. Consequently,
these legal ties did not affect the application of the principle of self-determination,
as outlined in General Assembly Resolution 1514 (XV), in the decolonisation of
Western Sahara.?*® The Court affirmed that the right of the population to self-
determination remained paramount and should be determined by the free and
genuine expression of the will of the people. while there were historical legal ties,
they did not preclude the population's right to self-determination, and the territory

could not be classified as terra nullius at the time of colonisation.

The Polisario Front, formally known as the Front populaire pour la libération de la
Saguia el-Hamra et du Rio de Oro, was founded in 1973 as a national liberation
movement aimed at securing full independence and sovereignty for the Sahrawi
people over the territory of Western Sahara and the Sahrawi Arab Democratic
Republic.3®® Following Spain’s withdrawal from the region in 1975, Morocco and
Mauritania sought control of Western Sahara, prompting the Polisario Front to
declare the establishment of the Sahrawi Arab Democratic Republic (SADR)3¢0 in
1976.36' Since then, the Polisario Front has waged an armed conflict against

Moroccan rule, advocating for the Sahrawi people's right to self-determination, a
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right acknowledged by numerous United Nations resolutions but hindered by the

absence of a referendum.362

The Sahrawi people, indigenous to Western Sahara, have a distinct cultural
identity rooted in their nomadic lifestyle and tribal organisation.?®® They have
consistently sought independence under the leadership of the Polisario Front.
Following Morocco's annexation of the territory post-Spanish withdrawal, the
Sahrawi people have been divided between the Moroccan-controlled areas and
those governed by the Polisario Front, which operates a government-in-exile
based in Tindouf, Algeria.3®* This prolonged confrontation with Morocco has left
the Sahrawi people in a state of limbo, unable to realise their aspirations for
independence.3%® The conflict with Morocco has broader implications for regional
stability, involving international actors like Algeria and Mauritania. Despite the
United Nation’s recognition of the Sahrawi right to self-determination, no
referendum has been conducted, preventing a final resolution of the conflict. The
Sahrawi government-in-exile continues to push for international recognition and a
referendum, while the ongoing deadlock poses a significant threat to peace in the

region.366

The Sahrawi Arab Democratic Republic and the State of Palestine have become
synonymous with self-determination in the face of protracted territorial disputes
and foreign occupations. However, the extent of international backing and
recognition varies enormously, with Palestine generally receiving much more
comprehensive support than Western Sahara.®®” Recent practices by the African
Union and the European Union illustrate well the current international dynamics
about these conflicts. The African Union has also continued to be an outspoken
defender of Western Sahara's right to self-determination by persisting in having
Sahrawi Arab Democratic Republic as a member and continuing to call for the

resolution of this situation. On the other hand, the position of the European Union
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remains ambiguous, seeking to balance its legal obligations against political
interests, especially in terms of its agreements with Morocco.3%® The European
Union negotiated with Morocco to establish fishing rights in the territorial waters of
Western Sahara. The exiled Sahrawi Arab Democratic Republic government is
powerless in the face of the exploitation of its resources. Thus, even the rulings by
the International Court of Justice and widespread recognition have had little
impact.3%° In Polisario Front v Council of the European Union, the General Court of
the European Union found that trade agreements between the EU and Morocco,
including the territory of Western Sahara were void.3’° The Polisario Front had put
forward the argument that the agreements broke the principle of self-determination
and international law by Morocco acting ultra vires usurping the Sahrawi Arab
Democratic Republic. The General Court ruled that the Council's decisions on the
European Union-Morocco agreements were null and void. The Court ruled that
Western Sahara was included in the mentioned agreements without the Sahrawi
people's consent, and hence their right to self-determination had been
overridden.®”! In the case of Western Sahara, self-determination was thwarted
from the beginning within the story of a colonial legacy that was so obvious that
the Western Sahara is still referred to as ‘Africa’s last colony’.3? This situation
could be compared to the Palestinian struggle, in that an indigenous population's
aspirations toward self-determination are sabotaged by occupation and competing

national interests.

Algeria has been more proactive in standing behind the Polisario Front than just
giving its members refuge to support their calls for independence. This is linked to

its wider regional competitiveness and its strategic reasons for trying to limit
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Moroccan influence.3”3 Further tensions were added after the 1991 collapse of the
cease-fire and the resurgence in hostilities in recent years, whereby Morocco has
reportedly tried to cash in on its diplomatic and economic contacts to strengthen its
side.3™* The 2020 victory for the United States, since the recognition of its territory
by Morocco under the claim of Western Sahara, was in exchange for Rabat to
normalize its relations with the State of Israel, a geopolitical tectonic move.
Seemingly, there is a blow in the quest for self-determination by the Sahrawi
people, which only escalates tensions in the area. Conversely, the European
Union has remained at the core of the quagmire between many legal obligations

and political interests at each level it operates on.

3.10 International Legal and Human Rights
The international legal context of the conflict in Western Sahara encompasses the

interaction between different legal institutions and human rights considerations,
taking into account the advisory opinion of the International Court of Justice in
1975 and the subsequent resolutions of the United Nations considering this
opinion for the affirmation of the Sahrawi people's right to self-determination.3”® In
the process, the combination of lack of enforcement mechanisms, as well as the
geopolitical interests of powerful states, has proved impeding. The involvement of
the African Court on Human and Peoples' Rights showed that self-determination is
at the crux in major issues in Africa.3’® Western countries have shown a reluctance
to support Sahrawi self-determination fully because of its strategic interests with
Morocco, such as migration control and counter-terrorism cooperation.®”” Things
get more complicated still by human rights violations in Western Sahara, such as
freedom of expression and freedom of association. The Polisario Front, among
many organisations smelling a rat, has been tracking this and urging more
international attention and responsibility. The illegal exploitation of the natural
resources the phosphate deposits and fisheries without the consent of the Sahrawi

people is also a big element of controversy in both legal and moral points of
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view.3”® In summary, the Western Sahara conflict represents an issue of frustrated
self-determination, geopolitical dynamics, and international legal and human rights
considerations that must be taken into account in the resolution of the dispute. To
do so, one needs an appreciation of its historicity, regional interest, and the role of

international legal frameworks in the attainment of a just and lasting solution.

The case of Mornah v. Benin from the African Court of Human and Peoples' Rights
is useful to demonstrate some of the key legal principles in operation. This
judgment demonstrated how the court focused on democratic principles and
human rights; further enhancing the notion that electoral processes should not be
only fair but also inclusive. This case concerning Western Sahara provided a
precedent open to courts to tackle questions relating to self-determination and
human rights in occupied territories. On December 10, 2020, the United States,
under the Trump administration, officially recognised Moroccan sovereignty over
Western Sahara as part of an agreement where Morocco normalized relations with
Israel. This decision marked a significant shift in United States policy, which had
previously maintained a neutral stance regarding the status of Western Sahara.3"®
The Trump administration justified this move by emphasising Morocco's autonomy
plan as the only viable solution to the dispute and dismissing the possibility of an
independent Sahrawi state as unrealistic.

3.11 Conclusion
Applying a post-positivist approach to the statehood of Western Sahara and

Palestine acknowledges the limitations of traditional legal frameworks like the
Montevideo Convention, which strictly adheres to criteria such as defined territory,
permanent population, effective government, and capacity for international
relations. This approach considers the socio-political dynamics and historical
contexts influencing both territories. Western Sahara's struggle for self-
determination under Moroccan occupation and Palestine's fragmented governance
between the Palestinian Authority and Hamas highlights the inherent weakness of

relying on late nineteenth-century requirements.380

In Western Sahara, despite international recognition of the Sahrawi people's right

to self-determination, Morocco controls most of the territory. The Polisario Front's
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declaration of the Sahrawi Arab Democratic Republic in 1976 and the subsequent
recognition by the African Union illustrate a political rather than purely legal
process of statehood.3®' Similarly, Palestine's fragmented control over the West
Bank and Gaza Strip complicates its claim to effective governance. The
Palestinian Authority's limited authority and the role of the Palestine Liberation
Organization in international representation further challenge the application of the

Montevideo requirements.382

The post-positivist perspective emphasises the importance of international
recognition and political will. Palestine has gained broad international recognition,
reflecting support for its right to self-determination despite not fully meeting the
Montevideo requirements. The symbolic recognition acknowledges the potential
for Palestinian statehood and the moral and ethical dimensions reinforcing this
support. This approach also considers recent legal developments, such as the
International Court of Justice advisory opinions, which reinforce Palestine's claims
to statehood and self-determination despite practical implementation

challenges.383

For Western Sahara, international support from the African Union and the
European Union's cautious stance demonstrates the political realities influencing
statehood recognition. The African Union's consistent backing of Sahrawi Arab
Democratic Republic contrasts with the European Union's balancing of legal
obligations and political interests, particularly in its relations with Morocco. These
dynamics highlight the need for a critical understanding of statehood that

incorporates social, political, and historical factors beyond legalistic criteria.

Alexander Wendt's theory of constructivism offers a compelling lens for
understanding statehood where government control is limited. Wendt argues that
international relations and statehood are socially constructed through the
identities, interests, and interactions of states and non-state actors. This
perspective is particularly relevant for Western Sahara and Palestine, where the
traditional notion of statehood is challenged by fragmented governance and

external occupation. In Western Sahara, the Sahrawi Arab Democratic Republic
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operates as a government-in-exile with limited control over the territory. Wendtian
constructivism suggests that statehood is not solely determined by territorial
control but also by the recognition and support from other states and international
organisations.3®* The African Union's recognition of Sahrawi Arab Democratic
Republic and its membership in international bodies reflect a social construction of
statehood, legitimizing the Sahrawi people's aspirations for independence despite
Moroccan occupation.35 Similarly, Palestine's statehood is shaped by its
interactions with the international community and the internal dynamics between
the Palestinian Authority and Hamas.38 The Palestinian Authority's governance
over parts of the West Bank and Hamas's control over Gaza represent a dual
governance structure that complicates the notion of a single, effective government.
However, the broad international recognition of Palestine and its non-member
observer status at the United Nations highlight the social construction of its
statehood. This recognition and the moral and ethical support from the
international community supports the legitimacy of Palestinian claims to self-

determination.38”

Wendtian constructivism emphasises that statehood is a dynamic and relational
concept, shaped by the identities, interests, and interactions of states and non-
state actors. For Western Sahara and Palestine, this means that their statehood is
constructed through their struggles for self-determination, international recognition,
and the support of regional and global actors. Vidmar argues that this perspective
allows for a more nuanced understanding of statehood that goes beyond the rigid
requirements of the Convention, recognising the social and political realities
influencing their aspirations for independence.®8 Applying a post-positivist
approach to the statehood of Western Sahara and Palestine acknowledges the
limitations of traditional legal frameworks like the Convention, which strictly
adheres to criteria. Post-positivism recognises that statehood is not merely a legal
construct but also a social and political one, influenced by historical contexts,
geopolitical dynamics, and international recognition. For Western Sahara, the
post-positivist approach highlights the ongoing struggle for self-determination

despite Moroccan control. The International Court of Justice advisory opinion in
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1975 affirmed the Sahrawi people's right to self-determination, yet practical
implementation remains stymied by geopolitical interests and regional
dynamics.®° The Polisario Front's declaration of the Sahrawi Arab Democratic
Republic and its limited international recognition contrast sharply with Morocco's
entrenched control and exploitation of Western Saharan resources. The African
Union's support for Sahrawi Arab Democratic Republic provides an indication of a
regional endorsement of Sahrawi self-determination, while the US and European
Union's approach reflects a balance between legal obligations, political interests

and trade.3%0

In the case of Palestine, the post-positivist approach is evident in the fragmented
control by the Palestinian Authority and Hamas. The Palestinian Authority’s
governance is limited to parts of the West Bank, while Hamas controls Gaza,
complicating the fulflment of the Montevideo requirements. International
recognition of Palestine is widespread, driven by political, strategic, and ethical
considerations, but often remains symbolic, acknowledging what Palestine could
be rather than its current reality. The right to self-determination is enshrined in
various international documents and reinforced by International Court of Justice
advisory opinions and UN resolutions condemning Israeli settlements and

occupation.

In the context of Western Sahara, the Wendtian perspective highlights the role of
the Polisario Front and Sahrawi Arab Democratic Republic in constructing a
Sahrawi national identity despite Moroccan occupation. The recognition of Sahrawi
Arab Democratic Republic by the African Union and various states supports the
notion that statehood can be socially constructed through international support and
legitimacy, even if traditional criteria are not fully met. The European Court of
Justice's ruling in Polisario Front v Council of the European Union voided trade
agreements between the European Union and Morocco that included Western
Sahara without Sahrawi consent, emphasising the importance of respecting the
principle of self-determination in international relations. For Palestine, the
Wendtian perspective highlights the dual role of the Palestinian Authority and the
Palestine Liberation Organisation in representing Palestinian interests

domestically and internationally. The Palestine Liberation Organisation’s
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recognition by the United Nations as the representative of the Palestinian people
and the upgrading of Palestine's status to a non-member observer state in 2012
reflect the social construction of Palestinian statehood on the international stage.
Despite internal political fragmentation, the widespread international recognition of
Palestine and its ability to engage in diplomatic relations proves that statehood is
not solely dependent on effective governance but also on the shared beliefs and

support of the international community.



CHAPTER FOUR STATE FORMATION AND INTERNATIONAL RECOGNITION
IN THE POST-SOVIET SPACE

4.1 Introduction
Chapter Four dissects the complex dynamics of state formation and international

recognition in the post-Soviet space, focusing on Transnistria, Abkhazia, South
Ossetia, and Kosovo. It investigates the general geopolitical and legal frameworks
that contributed to the formation of these kinds of contested entities after the
dissolution of the Soviet Union and the Socialist Federal Republic of Yugoslavia.
The Chapter will briefly discuss the dissolution of the Soviet Union and the impact
it had on the formation of new countries by including some doctrinal analysis of
international law, and the processes adopted by the international community
concerning concepts of self-determination, recognition of states and spatial entities
before a detailed examination of Kosovo Advisory Opinion. The Chapter considers
the influence of the European Union and Russia over emerging claims for
statehood for territories in Eastern Europe, particularly by referring to guidelines

given by the Badinter Commission.3%

Chapter Four builds on the claims made in chapter Two about the development of
state recognition following the Badinter Commission's decisions during the
Yugoslav crisis.3®? The Commission introduced a significant shift, moving from the
traditional Montevideo Convention requirements3°® towards new considerations of
human rights, democracy, and minority protections. As seen in the post-Cold War
practice, Jure Vidmar notes that this period marked a paradigm shift where
democratic governance became a key criterion for state recognition, reflecting the
evolving international legal framework.3%* States like Slovenia and Croatia were
recognised despite not fulfilling traditional requirements like effective governance
or control over their entire territory. This marked the beginning of the more flexible

application of recognition rules, with political discretion often overriding strict legal

391 Alain Pellet, ‘The Opinions of the Badinter Arbitration Committee: A Second Breath for the Self-
Determination of Peoples’ (1992) 3 European Journal of International Law 178 — 185, 184.

392 Declaration on Yugoslavia by the Extraordinary EPC Ministerial Meeting (EC, 27 August 1991)
31 ILM 1488.

393 The Montevideo Convention on the Rights and Duties of States, adopted by the Seventh
International Conference of American States in Uruguay, Montevideo on 26 December 1933, and
came into force 26 December 1934.

394 Jure Vidmar, Democratic Statehood in International Law: The Emergence of New States in Post-
Cold War Practice (Hart Publishing 2013) 42.



doctrines.3% Vidmar explained how states emerging outside the colonial context in
this post-Cold War practice demonstrated the increasing emphasis on human
rights and democratic norms as preconditions for statehood, rather than just
control of territory and population.3®® Kosovo serves as a prominent example of
this practice, where its declaration of independence in 2008 presented a unique
case in international law.3®” Although Kosovo unilaterally seceded from Serbia, it
gained recognition from many states despite not fully meeting the traditional
Montevideo requirements.3%® Vidmar highlights that Kosovo’s case, unlike most
unilateral secessions, was deemed sui generis3%° due to the particular historical
and legal circumstances, such as the previous international governance of Kosovo
and its status under United Nations Security Council Resolution 1244.4%0 This
chapter focuses on Kosovo as a case study, noting that while Bangladesh and
Kosovo are notable cases of unilateral secession, Kosovo's recognition is distinct
due to the international community’s engagement and unique geopolitical

considerations.401

The constructivist approach of Alexander Wendt holds that state identities and
interests are socially constructed, not fixed.4®?> Drawing on these reflections and
focusing on Kosovo and post-Soviet states like Transnistria, Abkhazia, and South
Ossetia, Chapter Four sets out how their identities and international status were
formed as a consequence of interaction with other states or international bodies in
general. Chapter Four considers how these quests for recognition and legitimacy
are influenced by their historical experiences, regional dynamics, and responses
from the broader international community. Wendt's theory is useful in illustrating
the relational and processual nature of state formation and recognition as it
indicates that such states' legitimacy is not given but continuously negotiated

through continued diplomatic engagement, regional conflicts, and international
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interventions.#%3 Statehood is defined as having authority over a defined territory.
The vast majority of entities that meet the criteria of statehood are states because
they have those qualities inherently in their makeup.*®* The debate between
constitutive and declaratory recognition is often redundant as the role of
recognition can be either central or irrelevant to statehood depending upon the
situation.4%> Recognition should only be treated as an expression of opinio juris in
the formation of a new state. While some states are created by international
treatises, the overwhelming majority of them achieve their statehood status
through customary international law, which consists of state practice and opinio
juris.?% The entities discussed in this chapter draw attention to how the
international community considers the notion of self-determination, as a human
right, applies to peoples and is closely linked to territorial units. Crawford argues
that the emphasis in practice has been on applying the principle of self-
determination to territories either through recognition or treaty arrangements. He
acknowledges that the scope of self-determination and the territories where it
applies is influenced by politics as much as law. Territories are created through
political processes that carry legal consequences, making a self-determination unit
a politically created legal status over a spatial area. the International Law
Commission relies on the Articles on Responsibility of International Organizations
to set out principles for holding international organisations accountable for their
actions.*%” The Articles on Responsibility of International Organizations addresses
breaches of international obligations, responsibility for wrongful acts, and
remedies, ensuring organisations operate within legal frameworks and maintain

accountability.#08

4.2 The Badinter Arbitration Committee

The Badinter Arbitration Committee, sometimes referred to as the Badinter
Commission,*® was established in 1991 by the then European Economic
Community, at a time when the Socialist Federal Republic of Yugoslavia was
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breaking up into territories.*'® This federation consisted of six socialist republics:
Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia, and
Slovenia.*!" Robert Badinter, French lawyer, politician, and publicist, known for his
significant contributions to French law and human rights chaired the
Commission.*'? The Commission was entrusted to provide legal advice over
various issues arising from the breakup of the Socialist Federal Republic of
Yugoslavia, mainly related to state recognition, borders, and human rights. Most
importantly, it shaped the legal framework for recognising new states underlining
the principles of self-determination, human rights, and the rule of law.*'® The
commission indicated that the internal borders of the Yugoslav Republics must be
considered as international borders subject to changes only by mutual agreement.
In addition to this, protection of human and minority rights was taken as the
cardinal factor for state recognition. Its institutional function was to act as an

arbitrator.

The Commission itself was not without critics in the international legal
community.#™ the role and decisions of the Badinter Arbitration Committee,
established by the European Community during the dissolution of Yugoslavia. The
Commission, active from 1991 to 1993, was tasked with providing legal opinions
on issues related to the breakup of Yugoslavia. Pomerance was critical about how
the Commission frequently relied on the jurisprudence of the International Court of
Justice to legitimise its advisory role. Pomerance found that the Commission
sometimes extended legal principles beyond their original contexts, particularly in
its interpretation of the principle of uti possidetis, which concerns the preservation
of existing borders upon state succession.*’®> One criticism levelled at the
Commission's approach suggested that while it aimed to bring legal clarity to a
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complex geopolitical situation, it also occasionally misapplied International Court of

Justice precedents, leading to contentious outcomes.*'®

4.3 The Kosovo Case Study

Kosovo, situated in the Western Balkans, declared independence in 2008 but
remains a contentious issue globally. Although recognised by the United States,
most European Union members, and around half of the United Nations, others,
including Serbia, Russia, and China, still consider it Serbian territory under United
Nations oversight.#!” Historically, Kosovo was part of the Ottoman Empire, later
incorporated into Yugoslavia. Within Yugoslavia, it became an autonomous
province of Serbia.*'® After the dissolution of Yugoslavia in the early 1990s, Serbia
revoked Kosovo's autonomy, sparking increasing tensions between the majority
ethnic Albanian population and the Serbian government. Serbia’s apartheid-like
policies in the region marginalised Kosovo Albanians, excluding them from
employment and political participation.'® In response, Kosovo Albanians formed
the Kosovo Liberation Army and began an armed insurgency in the late 1990s, to
which Serbia responded with a harsh military campaign.*?® The international
community intervened, resulting in the Rambouillet Agreement talks in early
1999.42" The agreement, brokered by Western powers, aimed to end the conflict
by proposing a political settlement that would grant Kosovo substantial autonomy
within Serbia. However, the talks failed as Serbia rejected North Atlantic Treaty
Organisation’s proposed terms, particularly those allowing North Atlantic Treaty
Organisation troops free movement within Yugoslavia.#?> With peace efforts
stalled, North Atlantic Treaty Organisation initiated a bombing campaign against
Serbia, bypassing United Nations Security Council approval, a move that remains
controversial. After two and a half months, Serbian forces withdrew, and Kosovo
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was placed under United Nations administration via Security Council Resolution
1244 423 Despite the establishment of democratic self-rule, tensions persisted,
leading to riots in 2004. Consequently, the UN initiated status talks. However, the
negotiations broke down as Serbia offered autonomy while Kosovo Albanians

demanded independence.*?*

On 17 February 2008, Kosovo declared independence, with the support of the
United States and several European Union countries, citing the Rambouillet
process and Serbia’s historical human rights violations.*?> Serbia and its allies,
such as Russia and China, rejected the declaration. Kosovo's unilateral
declaration of independence ignited considerable controversy in international law
due to its implications for state recognition and territorial integrity.*?® Serbia,
opposing Kosovo's independence, brought the case to the International Court of
Justice, which ruled in 2010 that Kosovo’s declaration did not violate international
law. However, the International Court of Justice refrained from addressing
Kosovo’'s statehood or the legality of its secession, leaving these questions

unresolved.*2”

4 4 International Court of Justice

Serbia's stance regarding Kosovo's independence was clear: although Kosovo
was under international administration, it was still part of Serbia, as recognised by
the United N Charter*?® and the 1975 Helsinki Final Act,*?® both of which
emphasise territorial integrity. Serbia argued that the principle of self-determination
did not apply to Kosovo since, under international law, it pertains mainly to

colonised regions at the point of decolonisation, not secession by a minority within
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an established state.*3° Belgrade maintained that Kosovo, despite its autonomous
rights within Yugoslavia, had no right to secede.*3' Serbia proposed extensive
autonomy but rejected outright independence. As the issue reached the United
Nations, Russia and Western members of the Security Council diverged
significantly. While the United States saw independence as inevitable, Russia

supported a mutually agreeable solution.*3?

Serbia began a major campaign to prevent countries from recognising Kosovo. As
a part of this campaign, the Serbian Government decided to obtain an advisory
opinion on the act of secession from the International Court of Justice. To do this,
it needed ationsa resolution from the United Nations General Assembly. On 8
October 2008, the General Assembly passed resolution 63/3 by 77 votes in favour
to 6 against with 74 abstentions.*33 This put the following question to the Court: Is
the unilateral declaration of independence by the provisional institutions of self-
government of Kosovo in accordance with international law?*3* The court
proceedings got underway in early 2009 with written submissions. This was then
followed by oral statements. From the start, the case attracted unprecedented
international interest. Indeed, it marked the first time in the history of the Court that
all five permanent members of the Security Council took part in a case; it was the

first time China had ever taken part in an International Court of Justice case.

On 22 July 2010, the Court presented its opinion. In essence, the ruling could be
broken down into four parts. The first issue the Court decided was whether it had
the jurisdiction to hear the case and whether it should do so. The unanimous view
was that it did have jurisdiction. The Court noted that it had jurisdiction to provide
the advisory opinion under Article 65 of its Statute, as there was no limitation
preventing it from doing so based on Article 12 of the United Nations Charter.43 |t
then decided by votes of 9 to 5 that it should comply with the request for the

opinion, noting that no compelling reasons were present to refuse such an
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opinion.*3® Turning to the main issue, the Court decided by 10 votes to 4 that,
except in cases where it had been specifically outlawed, for example by a United
Nations Security Council resolution, general international law contained no
applicable prohibition on declarations of independence.*®” Moreover, having
considered the case's specific circumstances, including whether Security Council
Resolution 1244 (1999) specifically prohibited the move, the Court decided that
Kosovo's declaration of independence did not violate general international law.438
However, the Court also made it clear that its opinion was solely focused on the
Declaration of Independence itself. As noted in paragraphs 82 and 83 of the
opinion, it did not address broader issues of self-determination or remedial
secession.*3 Even more importantly, it had deliberately avoided taking a position
on Kosovo's statehood. As the justices stated in paragraph 51, the question put to
the Court did not include any inquiry into Kosovo’s statehood.44°

In Kosovo, the outcome was seen as a victory. The Court had clearly stated that
the Declaration of Independence was not contrary to international law. As can be
seen, this is certainly the case. However, many erroneously also went on to claim
that the court had confirmed its statehood. Even now, many will argue that the
International Court of Justice case proves that Kosovo is a state. As shown, this is
not correct.**! The Court emphatically avoided touching on this. Meanwhile,
although many read the opinion as a defeat for Serbia, it argued that its position
had been vindicated. Although the Court decided that the Declaration of

Independence had not been contrary to international law, by not ruling explicitly in
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favour of Kosovo's statehood, Serbia was free to continue its campaign against

recognition.44?

The opinion appears to have been designed to be both narrow and ambiguous.*43
While the justices would have understood that their primary responsibility was to
address a point of law, they would also have been acutely aware of the political
significance of any decision they reached. On this, they were caught between two
very different groups within the international community. A ruling that the
Declaration of Independence was illegal would have caused a huge shock. It
would also have created major problems for those countries that had supported
Kosovo. There was even the very real possibility that some countries, notably the
United States, would have ignored the advisory opinion altogether, thus
weakening the Court's standing.*4* Equally, had the court said that the declaration
was legal and that Kosovo was now a state, it would have created a precedent for
a general principle of unilateral secession in international politics. Under these
circumstances, taking the very narrow route of looking at the Declaration of
Independence as a mere statement, rather than trying to pronounce on the

consequences of that statement, was the less controversial route.

This all raises the question of whether Serbia asked the right question. The real
issue was not so much whether Kosovo had broken international law by declaring
independence, but whether other countries had violated international law by
recognising it.**> Under the United Nations Charter, members are bound to
recognise the territorial integrity of one another.#4® This point has been repeatedly
asserted in United Nations resolutions, including the 1970 Friendly Relations
Declaration**” and other international agreements, such as the Helsinki Final
Act.**® This was what Serbia needed clarifying. Indeed, the Court even alluded to
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this in Paragraph 80 of the opinion, when it stated that: ‘the scope of the principle

of territorial integrity is confined to the sphere of relations between states’.44°

The answers to the questions put to the participants in the oral proceeding provide
useful information about why several states refused to recognise Kosovo as a
state. Serbia's response to questions regarding the international legality of
Kosovo's unilateral declaration of independence addresses whether international
law allows secession without a sovereign state's consent, concluding that
secession outside a colonial context is highly exceptional and generally requires
the parent state's consent.*® The document also discusses the relevance of
United Nations Security Council Resolution 1244 and the Rambouillet Accords,*’
emphasising that substantial autonomy for Kosovo was intended without implying
a right to secession. Serbia argued that Kosovo's situation did not meet the
exceptional requirements for legitimate secession under international law.*5? Spain
similarly asserted that international law does not permit unilateral secession
outside colonial contexts and emphasises the principles of sovereignty and
territorial integrity. Spain felt that the situation in Kosovo had been adequately
addressed by United Nations Security Council Resolution 1244453 and the
Rambouillet Accords, arguing that they supported internal self-government for
Kosovo within Serbia but did not endorse secession. Spain concluded that
international law and existing frameworks do not legitimise Kosovo's unilateral
declaration of independence and stressed the need for mutual agreement in

determining Kosovo's status.4%*

The opinions of the dissenting judges in the case provide cause for further
reflection. Judge Bennouna critiqued the International Court of Justice for
engaging in a political issue outside its judicial purview, misinterpreting the scope

of the question posed by the General Assembly, and failing to apply relevant
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international law principles and specific legal frameworks established by United
Nations Security Council Resolution 1244 .4% Bennouna argues that the Court
should have declined to provide an opinion, focused strictly on the specific legal
context of the question, and recognised the binding nature of the legal regime

governing Kosovo, which prohibits unilateral declarations of independence.*%

In his dissenting opinion on Kosovo's unilateral declaration of independence,
Judge Koroma argued that the International Court of Justice should have declined
to provide an advisory opinion, stating that it involved the Court in a political issue
reserved for the Security Council, undermining its judicial integrity.*5’Judge
Skotnikov similarly expressed concerns, highlighting that the International Court of
Justice was under no obligation to give an opinion as it required interpreting a
Security Council decision under Chapter VII of the UN Charter. He further
criticised the majority's interpretation of United Nations Security Council Resolution
1244, stating that it aimed for a negotiated settlement, not unilateral secession,
and that the lex specialis of Resolution 1244 should have been prioritised. Lastly,
Skotnikov pointed out that general international law does not explicitly address
declarations of independence but views them within the context of statehood and
recognition**® Judge Keith, in his separate opinion, suggested that the Security
Council should have requested the advisory opinion, given its central role in the

situation, and that the General Assembly lacked sufficient interest in the matter.4%°

4.5 Kosovo’s Declaration and International State Recognition
The case of Kosovo’s declaration of independence in 2008 has significantly

influenced the international community's approach to state recognition. Despite
Kosovo fulfilling the four requirements set out by the Convention its status remains

disputed due to the lack of universal recognition. While Kosovo technically meets

455 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Advisory Opinion) 2010 <141-20100722-ADV-01-06-EN.pdf (icj-cij.org)> accessed 6
February 2024.

456 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Advisory Opinion) 2010 <141-20100722-ADV-01-06-EN.pdf (icj-cij.org)> accessed 6
February 2024, Dissenting Opinion of Judge Bennouna paragraphs 1 — 3.

457 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Advisory Opinion) 2010 <141-20100722-ADV-01-06-EN.pdf (icj-cij.org)> accessed 6
February 2024, dissenting opinion of Abdul G. Koroma.

458 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Advisory Opinion) 2010 <141-20100722-ADV-01-06-EN.pdf (icj-cij.org)> accessed 6
February 2024, dissenting opinion of Leonid Skotnikov.

459 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Advisory Opinion) 2010 <141-20100722-ADV-01-06-EN.pdf (icj-cij.org)> accessed 6
February 2024, dissenting opinion of Judge Keith.




these legal conditions, the case reveals the limitations of the Montevideo
Convention.*6% Fulfilling these requirements alone does not guarantee statehood
without political recognition. The case of Kosovo illustrates that political will,
particularly from powerful states and regional alliances, often outweighs legal
definitions of statehood, as seen in the opposition from Serbia, Russia, and China,
which have withheld recognition. This shows that state recognition is more than

just compliance with legal principles—it is a highly politicised process.46"

In addition to the Montevideo requirements, the Badinter Commission's added
conditions during the Yugoslav wars introduced new considerations, including
human rights protections, respect for minority rights, and adherence to
international law.#62 Kosovo'’s claim to independence can be supported by these
additional requirements, given its history of ethnic oppression and the human
rights abuses experienced by its population.*63 However, these requirements have
not led to universal recognition despite Kosovo's history.46* The Badinter
Commission’s emphasis on effective governance and human rights complicates
the situation, particularly given the ethnic tensions within Kosovo itself. Moreover,

the Commission considered the dissolution of Yugoslavia rather than secession.*6°

Recent events, such as the violence in September 2023 between the government
and Serb-majority northern areas, reflect the continuing challenges Kosovo faces
in fulfilling the governance and minority rights conditions set by the Badinter
Commission.*%¢ These ongoing tensions, highlighted by the imposition of Albanian
mayors in northern Kosovo, further complicate the prospects of stability and full
international recognition, despite Kosovo’'s efforts to meet international

standards.46”
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4.6 Concluding Kosovo
The case of Kosovo is a useful examination of the international community's

reluctance to set a broader precedent for unilateral declarations of independence.
Many countries fear that recognising Kosovo could encourage similar separatist
movements worldwide.*®® As a result, Kosovo’s path to recognition has been met
with political resistance, even in cases where it meets both the Montevideo and
Badinter requirements.*%°® This selective recognition highlights the political nature
of statehood in international relations, where recognition depends as much on

political interests as it does on legal definitions.

While Kosovo has entered into international agreements and has been recognised
by a substantial number of countries, the lack of universal recognition, particularly
from influential states such as Russia and China, prevents it from achieving full
membership in the United Nations.*’° This reality reflects the broader challenges of
state recognition in the international system, where legal frameworks like the
Montevideo Convention are often subordinate to geopolitical dynamics.#’" One
alternative framework for recognising entities like Kosovo could be based on
functional international legal capacity, where an entity is acknowledged for its
ability to engage in international agreements and fulfil responsibilities akin to a
state, even if not universally recognised.*’? This approach, as demonstrated by
Kosovo’s agreements with the European Union, allows for practical engagement
and cooperation while avoiding contentious political debates over formal
recognition.#”® Such a functional approach allows entities to operate effectively
within the international system based on their ability to fulfil certain roles and
obligations, without necessarily needing universal state recognition. This offers a
more pragmatic way of managing the complexities of international relations and

sovereignty in the modern world, particularly in cases like Kosovo.4"#
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4.7 Comparison with South Sudan

The lack of unanimous international recognition has left Kosovo in a state of partial
legitimacy, impacting its ability to join international organisations like the United
Nations and function effectively on the international platform. South Sudan, on the
other hand, experienced widespread international recognition shortly after its
independence referendum in 2011.4’> The Comprehensive Peace Agreement
provided a clear legal and procedural framework for South Sudan’s independence,
culminating in a near-unanimous vote for secession.*’® This process received
broad international support, including from Sudan, which accepted the outcome,
thereby facilitating South Sudan's acceptance into the international community.*””
South Sudan was admitted to the United Nations and other international bodies,
solidifying its status as a legitimate sovereign state.#”® The differing levels of
international recognition between Kosovo and South Sudan highlight the
complexities of statehood in international law.*”® Kosovo’s partial recognition
demonstrates the contentious nature of unilateral secession, whereas South
Sudan’s broad acceptance demonstrates the efficacy of internationally sanctioned
and negotiated pathways to independence. The legitimacy of a new state is
significantly influenced by the extent and nature of international recognition it

receives.*0

The legal frameworks governing the paths to independence for Kosovo and South
Sudan are markedly different, reflecting their unique historical and political
contexts. The absence of a mutually agreed legal framework for secession has
complicated Kosovo's quest for full international recognition and statehood.*®? In
contrast, the Comprehensive Peace Agreement signed in 2005 clearly delineated
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South Sudan's path to independence.*®? The Comprehensive Peace Agreement
ended the Second Sudanese Civil War and included provisions for a six-year
interim period of autonomy for southern Sudan, culminating in an independence
referendum.*83 This legal framework, agreed upon by the Sudanese government
and the Sudan People's Liberation Movement/Army, provided a structured and
internationally supported process for secession.*®* The overwhelmingly positive
referendum results and adherence to the Comprehensive Peace Agreement
signed in 2005 clearly delineated South Sudan's path to independence.*®® The
Comprehensive Peace Agreement signed in 2005 clearly delineated South
Sudan's path to independence.*8 The Comprehensive Peace Agreement terms
facilitated South Sudan’s peaceful transition to independence in July 2011. The
structured legal approach in South Sudan, as opposed to the unilateral declaration
by Kosovo, underscores the importance of negotiated agreements and
international legal frameworks in achieving recognised statehood. The
Comprehensive Peace Agreement’s comprehensive nature ensured international
support and legitimacy for South Sudan’s independence. At the same time,
Kosovo’s lack of a similar framework has led to ongoing disputes about its legal

status and recognition.*8”

External interventions played central roles in both Kosovo and South Sudan’s
paths to statehood, though with differing impacts and outcomes. In Kosovo, North
Atlantic Treaty Organisation’s military intervention in 1999 was a significant turning
point. The intervention, aimed at stopping the humanitarian crisis and ethnic
cleansing perpetrated by Serbian forces, resulted in the withdrawal of Serbian
troops and the establishment of a United Nations administration under Resolution
1244.488  While the North Atlantic Treaty Organisation intervention was
fundamental in ending immediate conflict, it left unresolved questions regarding

Kosovo’s final status, leading to its unilateral declaration of independence in
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2008.#89 This action has been met with mixed international reactions, partly
because it lacked a follow-up comprehensive agreement endorsed by the

international community.

South Sudan’s journey to independence was also significantly influenced by
external actors, though through diplomatic and developmental means rather than
military intervention. The Comprehensive Peace Agreement was brokered with
significant input and support from the international community, including the
Intergovernmental Authority on Development, the United States, and other
international actors.*®®© The presence of international observers and the
commitment to a clear timeline for the referendum provided legitimacy and
ensured compliance from both the Sudanese government and the Sudan People's
Liberation Movement/Army.*®' The peaceful referendum and subsequent
recognition of South Sudan’s independence highlight the positive role that
coordinated international support and intervention can play in resolving

secessionist conflicts.

While both Kosovo and South Sudan benefited from international intervention, the
nature and aftermath of these interventions were markedly different. Kosovo's
path, characterised by military intervention and a lack of a subsequent
comprehensive agreement, contrasts with South Sudan’s negotiated and
internationally supervised process. These differences reiterate the critical role that
external interventions, whether military or diplomatic, play in shaping the outcomes
of secessionist movements and the importance of international legal and political
support in achieving recognised statehood. Although the legal process of state
recognition went smoothly, South Sudan is on the brink of becoming a failed
state.*®2 Unlike Kosovo, South Sudan has been devasted by civil war,

humanitarian disasters and significant breaches of human rights.%
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4.8 Transnistria, South Ossetia and Abkhazia

Vidmar’s analysis of statehood in international law is highly relevant when applied
to the cases of Transnistria, Abkhazia, and South Ossetia,*%* all of which are non-
state territorial entities.*®® These regions function as de facto independent states
but lack widespread international recognition.*®® Applying Vidmar’'s framework to
these cases allows for a better understanding of their ambiguous legal statuses.
Transnistria, a breakaway region in Moldova,*®” meets these requirements in
practice, it has a stable population, controls a defined territory, and maintains a

functioning government.4%

However, as Vidmar notes, meeting these requirements alone does not
automatically grant statehood under international law.*®® Although Transnistria
operates as an independent state, its lack of international recognition and
Moldova’s legal claim over the territory prevent it from being considered a
legitimate state under international law. Vidmar would likely categorise Transnistria
as a non-recognised territorial entity that lacks the status of statehood due to the
principle of territorial integrity and the absence of recognition by the international
community.5% Abkhazia and South Ossetia similarly meet the Montevideo criteria.
Both have populations, defined territories, and functioning governments. However,
these regions also face the challenge of territorial integrity. Georgia’s sovereignty
is internationally recognised, and these regions are regarded as part of Georgia.5""
Like Transnistria, Abkhazia and South Ossetia are considered de facto states, but

they remain non-recognised entities under international law because their
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secession conflicts with the principle of territorial integrity.5%> Russia’s recognition
of these entities does not change their ambiguous status, as recognition by one
state or a handful of states does not suffice to grant full statehood in the

international system.503

Vidmar emphasises that recognition is a key factor in statehood, and this is where
these regions fall short. Recognition is both a declaratory and a constitutive act in
international law, meaning that while a region may fulfil the Montevideo criteria,
widespread recognition is necessary for it to fully participate as a sovereign entity
in the international community.>** For Transnistria, Abkhazia, and South Ossetia,
this is a major obstacle. These entities have received recognition from a limited
number of states (mainly Russia), but the overwhelming majority of the
international community, including major international organisations like the United
Nations and the European Union, do not recognise their independence.®% Vidmar
argues that such entities are better classified as non-state territorial entities
because they have not achieved the necessary level of recognition and legitimacy
to be fully considered states. Vidmar’s analysis also emphasises the importance of
territorial integrity in maintaining the boundaries of existing states.>% In the case of
these breakaway regions, their parent states (Moldova for Transnistria, and
Georgia for Abkhazia and South Ossetia) continue to exist in law, even if their
control over these territories is minimal or non-existent.’%” The international legal
community, prioritising the principle of territorial integrity, supports the continued
legal existence of Moldova and Georgia within their internationally recognised
borders.®® Thus, Transnistria, Abkhazia, and South Ossetia remain caught in a
legal limbo. Despite operating as independent entities, they are not recognised as
sovereign states because doing so would violate the territorial integrity of Moldova
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and Georgia.’® Vidmar's framework highlights the tension between the practical
realities of de facto independence and the legal norms of international recognition
and territorial integrity. According to Vidmar’'s approach, Transnistria, Abkhazia,
and South Ossetia are best understood as non-state territorial entities.®'® They
function as de facto independent regions but fail to achieve statehood due to their
lack of recognition and the principle of territorial integrity. While they meet the
criteria for statehood under the Montevideo Convention, this alone is insufficient in
the absence of international recognition, thus preventing them from achieving full
legal status as states.>""

4.9 Legal and Diplomatic Risks of Recognising Unrecognised Territories
United Nations member states that choose to recognise the independence of

entities like Abkhazia, South Ossetia, or Transnistria could face significant legal
and political ramifications under international law. Recognition of these territories is
generally viewed as a violation of the principle of territorial integrity, as these
regions are considered by the United Nations and most of the international
community to be parts of Georgia and Moldova, respectively. The United Nations
General Assembly has consistently reaffirmed the territorial integrity of Georgia,
particularly in resolutions concerning the return of internally displaced persons to
Abkhazia and South Ossetia.>'?

In addition, the European Court of Human Rights has held Russia responsible for
human rights violations in these regions due to its effective control, further
complicating the legal situation for states considering recognition of these
territories.5'3 Recognising these entities would likely place states in breach of their
obligations under the United Nations Charter, which emphasises respect for
sovereign borders and non-interference in the internal affairs of other states.>'4
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4.14 Conclusion

Chapter four examined the complexities of state formation and international
recognition that have characterised the post-Soviet space. With the examples of
Transnistria, Abkhazia, South Ossetia, and Kosovo, the break-up of the Soviet
Union and the Socialist Federal Republic of Yugoslavia provided a fertile area to
examine the relevance of the convention within the context of contemporary
international law, geopolitics and the agenda by powerful global players. The
chapter, examined the geopolitical and legal frameworks that influenced the
development of these territories, providing a doctrinal analysis of the role
international law played and the approach of the international community towards
self-determination and recognition. The chapter opens by framing the demise of

the Soviet Union and the new state formations that resulted.®'®

It demonstrates the inconsistency with which international law, and specifically the
principles of self-determination and recognition, were applied, fundamentally
buttressed by power politics and geopolitics. The European Union and Russia's
influences over these newly emerging claims to statehood are then critiqued with
reference to the guidelines issued by the Badinter Commission®’6 at a time when it
was fundamental in shaping the pattern of recognition of new states in Eastern
Europe. The chapter looked into why some states recognised Kosovo declaration
of independence and others have not or subsequently rescinded their support. The
chapter examined the Kosovo Advisory Opinion and used the comments made in
questions from countries together with the reasons given by the dissenting
judges.®'” The author probed Kosovo's unique status with respect to changing the
United Nations administration to a managed independence and the role played by
the International Court of Justice. Especially in the light of states that emerged
from the former Eastern European socialist republics, the validity of the
Montevideo Convention criteria for statehood is thrown into question.5'® The
chapter looked at whether the international community based its recognition of

these states on the convention or customary international law.
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Alexander Wendt's constructivist approach is used to present state identities and
interests as socially created.®'® As the chapter demonstrates, legitimacy and
recognition are not traits of states like Kosovo, Transnistria, Abkhazia, and South
Ossetia, but are rather in continuous movement through diplomatic interaction,
regional conflicts, and international interventions. This way of thinking highlights
how state formation and recognition are both relational and processual, and for the
states under discussion, that means their legitimacy is based on interactions with

other states and international bodies.

The chapter also explores the constitutive versus declaratory debate on
recognition.5?° It argues that recognition should be viewed as an expression of
opinio juris in the formation of a new state.®?' While some states are created
through international treaties, most achieve statehood through customary
international law, which consists of state practice and opinio juris. The entities
discussed in this chapter highlight how the international community considers the
notion of self-determination, emphasising that it applies to territories through

recognition or treaty arrangements.5?2

The principle of self-determination is shown to be both a political and legal
construct, influenced by historical contexts and power dynamics. The case of
Kosovo serves as a focal point for the discussion on the interplay between self-
determination, secession, and international recognition. Kosovo's declaration of
independence in 2008, despite significant international backing, remains contested
due to its unilateral nature and the lack of unanimous international recognition.5%3
The International Court of Justice's advisory opinion in 2010, which stated that
Kosovo's declaration of independence did not violate international law, is critically
analysed.%?* The chapter points out that the International Court of Justice avoided
addressing broader issues of statehood and recognition, focusing solely on the
legality of the declaration itself. The influence of external actors, such as North
Atlantic Treaty Organisation in Kosovo and Russia in Transnistria, Abkhazia, and

South Ossetia, is examined to understand their roles in these regions' quests for
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recognition. North Atlantic Treaty Organisation’s intervention in Kosovo, while
stopping immediate conflict, left unresolved questions about the region's final
status, leading to Kosovo's unilateral declaration of independence.5?® In contrast,
Russia's support for Transnistria, Abkhazia, and South Ossetia has been essential
for their ability to remain separate from their parent state and function
economically. It could be argued that South Ossetia and Transnistria aspire to be
incorporated into the Russian Federation.>?® Finally by emphasising the ongoing
negotiation of state legitimacy and recognition in the international system. It
highlights that statehood is not a static condition but a dynamic process shaped by
historical experiences, regional dynamics, and the broader international
community's responses. The application of post-positivist and constructivist
perspectives allows for a nuanced understanding of how states like Kosovo and
the post-Soviet contested entities navigate the complex terrain of international
recognition and legitimacy. The role of international organisations, influential
states, and regional politics in these processes is critically reviewed, underscoring

the multifaceted nature of state formation in the modern world.%27
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CHAPTER FIVE THE KURDS

5.1 Introduction
The Kurds are one of the world's largest ethnic groups without a nation-state,

residing as significant minorities in Turkey, Iraq, Syria, and Iran. The notion of
nationhood has been integral to Kurdish identity, largely due to their position
straddling the borders of these parent states, which have aggressively demarcated
their territories to solidify control over Kurdish identities.>?® Historically, Kurdish
activists and politicians have vacillated between seeking a unified Kurdistan and
settling for regional autonomy. In Syria, the Autonomous Administration of North
and East Syria, also known as Rojava, exemplifies this struggle, establishing a de
facto autonomous region shaped by the dynamics of the Syrian Civil War and the

broader Kurdish fight for autonomy.5%°

The Kurdish relationship with their official nationalities has been troubled,
comparable to that of Palestinians. State violence over decades has crossed
borders, effectively colonising the Kurdish people in their lands.®® The
international community has often remained ambivalent, aligning with regional
powers for strategic alliances.’®' Kurdish political leader Abdullah Ocalan32
argues that state structures infused with nationalism, sexism, and religious
morality are the main levers of Kurdish oppression, hence rejecting the replication
of such oppressive systems.533 Despite these challenges, Kurdish enclaves in Iraq
(Kurdistan Region of Iraq), Syria (Rojava), Turkey, and Iran demonstrate a long-
established, continuous population with a distinct ethnic, cultural, and linguistic
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identity.>3* The KRI, for instance, meets several criteria for statehood under the
Montevideo Convention, including a defined territory, a government, and some
capacity for international relations. Rojava, though lacking formal recognition, has
also established a form of local government based on democratic
confederalism.53® In addition to these significant populations, smaller Kurdish
communities exist in countries like Armenia, Azerbaijan, and Lebanon,>3¢ resulting
from historical migrations and regional conflicts.®3” There is also a considerable
Kurdish diaspora in Europe, with significant communities in Germany, Sweden,
France, and the Netherlands. This diaspora, arising from political repression and
conflict, has played a crucial role in maintaining Kurdish culture and advocating for

their rights internationally.538

This chapter will explore the Kurdish struggle for nationhood and autonomy
through historical and contemporary lenses. It will begin with an examination of the
historical context post-World War |, detailing the division of Kurdish lands and the
impact of the Treaties of Sévres®®® and Lausanne.’® The discussion will then
move to the various Kurdish resistance movements and the state violence they
have faced across Turkey, Iraq, Syria, and Iran. Chapter five will draw upon
Michael Gunter's extensive research on Kurdish autonomy and geopolitical
developments, particularly from The Kurdish Spring. His analysis of Kurdish state-
building efforts amidst regional instability and his insights into the international
responses will be crucial. Gunter's exploration of Kurdish nationalism and the
interplay between autonomy movements and state politics will serve as a
foundational framework for analysing the potential formation of a Kurdish state,
especially considering the role of external powers.?*' The chapter will provide in-
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depth case studies of Kurdish autonomy in Irag and Syria. The Kurdistan Regional
Government in Iraq will be analysed for its semi-autonomous status, governance
structures, and international relations, demonstrating how it aligns with the
Montevideo Convention’s statehood criteria.>*? The Autonomous Administration of
North and East Syria, also known as Rojava’s unique governance model and its
challenges will also be discussed, highlighting the region's efforts towards
autonomy amidst the Syrian Civil War.%*3 The Chapter will consider Turkey’s
approach to the Kurdish issue which has been has been predominantly
militaristic.** The Kurdish regions, especially the Kurdistan Region of Iraq and
Rojava, partially meet these criteria.>*> However, international recognition and the
geopolitical interests of surrounding states and the broader international

community complicate their quest for statehood.>4

The Convention was never intended to deal with situations such as the Kurdish
patchwork of territories or the complex geopolitical landscape of the 215t century.
Jure Vidmar's approach to statehood based on international customary law offers
a more flexible understanding of territory and governance. Vidmar argues that the
traditional criteria can be interpreted more leniently to accommodate entities that
effectively govern and maintain stable populations, even if they lack full
international recognition or face territorial disputes.5*” This perspective can be
applied to Kurdish regions, acknowledging their de facto autonomy and

governance structures despite the lack of formal statehood.

A Wendtian approach, based on Alexander Wendt’'s constructivist theory, would
examine how Kurdish identity and statehood aspirations are socially constructed

offer in-depth analyses of Kurdish autonomy and geopolitics. Gunter’s extensive research is crucial
for understanding the complex dynamics of the Kurdish struggle across multiple states.
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through interactions with other states and international actors.5*® This approach
would explore how international norms, state interests, and identity politics shape
the Kurdish struggle for recognition and autonomy. The chapter will conclude by
summarising the findings and discussing the prospects for Kurdish autonomy and
statehood. By analysing these themes, the chapter aims to provide a post-
positivist perspective of the Kurdish quest for nationhood and the complex

geopolitical realities that surround it.

5.2 Historical context
The original homeland of Kurds is in the mountainous region of Western Asia,

which falls greatly within the territories of Southeastern Turkey, Northwestern Iran,
Northern Irag, and Northern Syria. Their history is long, dating back to a point
where their ethnicity was related to the famous Muslim medieval ruler, Salahuddin
Ayubi. But Chapter Six will focus on the historical discourse that followed the
immediate aftermath of World War |1, in an era that would cause determination over
whether the Kurds and much of the Middle East, would ever be the same again.>*°
In this period before and during World War One, the Kurds came together as an
ethnic unit and, like other groups within the Ottoman Empire, declared their brand
of nationalism. Now it was over, and the Allies faced the question of what to do
with the Middle East. In response, the American President, Woodrow Wilson,
wrote his famous 14 points as a blueprint for world peace,®®° one of which made a
manifesto that the nationalities living under the Ottoman Empire should be able to
self-determine their future. Kurds to this day quote Wilson's 14 points in their calls
for Irredentism.%®" But Britain and France were already discussing the division of
the area for their interest while the war was not yet over. That became the 1916
Sykes—Picot Agreement which attempted to divide the Middle East into spheres of
interest.®®? Therefore, at the end of the war, the newly formed League of Nations
laid out the mandate power system in which France was handed Syria and
Lebanon, and Iraq, Palestine, and Trans-Jordan went to Britain. Imperial Russia
had been promised strategic territory; however, with the Bolshevik revolution this
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evaporated as the Bolsheviks wanted no part in the colonialisation of the former
Ottoman Empire, and in essence, blew the whistle on the Machiavellian plans of

Sykes and Picot.5%3

5.2.1 Turkey
The French and the British would not allow valuable land to be lost from their

mandates from the Ottoman lands of Syria and Iraq, so a state for the Kurds in
southeast Anatolia was proposed in the Treaty of Sévres, in 1920.5%* By 1923,
Mustafa Kemal Atatirk had rallied the Turkish national movement, seized control
over southeast Anatolia, and succeeded in the Turkish War of Independence.5%®
That way, the Turks managed to push the Allies to return to the negotiating table

and redraw Sévres.

The new Treaty of Lausanne in 1923 made no mention of the Kurds in any of the
four Middle Eastern states.5*¢ The borders of the brand new Republic of Turkey
subsumed the intended state for the Kurds, leaving them stateless. Some relevant
and critical points emerged from this period in time. Firstly, British administrators
felt that a unified southern Kurdistan was impractical due to the region's
underdevelopment, poor communications, and tribal dissension.%®” They
considered creating a network of states reflecting tribal and economic divisions, to
later consolidate into a Kurdish entity. Secondly, Kurdish society was suspicious of
foreign administration, with tribal rivalries and landholders wary of land ownership
scrutiny. There was a strong anti-British administration and a fear of what a
Christian oversight might look like. Thirdly, their tribal leaders were divided,
engaging in hostilities between themselves, and perplexed by potential hostilities
with Armenia. The so-called deal breaker came down to whether to gamble on
cutting themselves loose from the Muslim, Ottoman heartlands. Most chiefs did not

wish to take this gamble.%%8
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By 1925, it was obvious to the Kurdish religious and tribal leaders that Mustafa
Kemal Atatlrk's secular way of reforms were stringent and did not include the
notion of an autonomous Kurdish state. The Sheikh Said Rebellion was an
uprising in 1925 led by Sheikh Said, a Kurdish religious leader, The rebellion was
effectively quashed, Sheikh Said and other-ranking leaders were executed and the
Turks exacted brutal and devastating suppression.®*® That marked one of the most
important moments of the Kurdish resistance, which reluctantly resulted in further
repression against Kurdish identity and culture in Turkey. In 1930, the Turkish
interior minister Mahmud Esad Bozkurt announced:

Only the Turkish nation has the privilege of demanding national rights in this
country. There is no possibility that other ethnic groups' demands for such a
right will be recognized. There is no need to hide the truth. The Turks are the
sole owners and the sole nobles of this country. Those who are not of
Turkish origin have only one right: to serve and be the slaves, without
question, of the noble Turkish.56°

The succession of Turkish leaders dominated the Kurd population operating a
strict martial law, that ran until 1952. The leadership opted to social engineer the
Kurdish population which they referred to as Turkification. The Kurdish language
was banned, students in school who spoke Kurdish were punished, and sanctions
were placed on businesses.%' In a demonstration of perhaps the epitome of this
viewpoint, President Evren of Turkey claimed that, in reality, Kurds did not even
exist; he preferred the term ‘Mountain Turk’. The south-east of the country was not
even open to foreigners until 1965, because the Turks feared international

condemnation over the treatment of the Kurdish population.

The 1930s were characterised by rebellions and continued suppression. The
younger Kurds adopted a Marxist approach. This created the birth of the Kurdistan
Workers' Party, popularly abbreviated as Kurdish Workers Party.%%2 The Kurdish
Workers Party, led by Abdullah Ocalan, waged a rebellion against the government

of Turkey in 1984. The Kurdish Workers Party conducted an irregular war carried
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on throughout the 1980s; the Kurds used knowledge of the terrain, along with
tactics such as ambushes, sabotage, and hit-and-run attacks. Their approach also
encompassed psychological operations and efforts to win the support of the local
population. Activists adopted the celebration of Newroz: the Kurdish New Year
celebration of spring and the vernal equinox. The mystique and lore surrounding
this festival have a strong symbolic value for renewal and resistance.®®3 has great
cultural and political meaning in Kurdistan. and ran into the 1990s. The Kurdish
Workers Party's objective has swung between demands for complete
independence and the extension of limited forms of autonomy and representation

for the Kurds.%64

5.2.2 Iraq
The situation in Iraq was similar for the Kurdish population who experienced the

aftermath of the Treaty of Lausanne in the same way as their counterparts in
Turkey. The region saw several revolts by tribal and political leaders, the most
notable early revolt was led by Sheikh Mahmud Barzanji in the 1920s, who
declared himself the ruler of an independent Kurdish kingdom. His rebellion was
eventually crushed by the British and Iraqi forces.56® Despite brutal suppression,
the Kurdish resistance movement was monopolised by Mustafa Barzani, with
revolts spanning five decades. The Barzani family plays a predominant role in
Kurdish politics today, since 2005, his son and his grandson officially lead the

Kurdistan Regional Government.566

Throughout the later part of the 20" century, the Iragi government and Iraqgi Kurds
have vacillated between resolving their differences facilitating Kurdish autonomy
and engaging in hostilities. There was a series of Iraqi-Kurdish Wars in the later
part of the 20" Century which resulted in Kurdish defeat and displacement. During
the Iran-lraq War, Kurdish parties aligned with Iran, leading to Saddam Hussein's

genocidal Al-Anfal campaign in 1986,%” which caused significant Kurdish
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casualties. Post-Gulf War uprisings and the establishment of no-fly zones by the
US, UK, and France allowed Kurds to gain de facto autonomy. The mid-1990s saw
a civil war between the Kurdistan Democratic Party and the Patriotic Union of
Kurdistan, ending in 1997.568 After the first Gulf War in 1991, the United States
and United Kingdom operated a no-fly zone to prevent Iraqgi forces from
perpetuating attacks on the Kurdish population. This allowed Kurds to have a form
of regime governing independence bringing out today's Kurdistan Regional

Government.®69

5.2.3 Iran
Following the Treaty of Lausanne in 1923,57° the Kurdish population in Iran faced a

complex and challenging period marked by heightened repression and
marginalisation.”" In Iran, the rise of the Pahlavi dynasty in 1925 marked a
significant turning point for the Kurdish population. Reza Shah Pahlavi's regime
embarked on a nation-building project to centralise power and promote a
homogenised Persian identity.>”? This policy of enforced assimilation included
measures to suppress minority cultures and languages, directly impacting the
Kurdish people. Kurdish cultural expressions, including language, dress, and
festivals, were systematically stifled. Kurdish names were changed to Persian
ones, and the use of the Kurdish language in public and educational settings was
prohibited.5”3

The Iranian government's repressive policies extended beyond cultural
suppression. Political activities and movements advocating for Kurdish autonomy
or rights were suppressed.®”* The Kurdish regions of Iran, particularly in areas like
Mahabad, experienced military interventions and harsh reprisals against perceived
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dissent.5”®> The Kurdish resistance, while persistent, was often fragmented and
lacked the resources to mount a sustained challenge against the well-equipped
Iranian state. The repression of the Kurds in Iran was not solely a product of
internal policies but was also influenced by regional dynamics.5”® The geopolitical
context of the Middle East, characterised by the decolonisation of British and
French colonial interests and emerging nation-states, further complicated the
Kurdish struggle. Neighbouring countries with significant Kurdish populations, such
as Turkey and Iraq, also pursued policies of assimilation and suppression, which
often led to cross-border solidarity among Kurdish groups but also heightened the
challenges they faced.®”” Throughout the mid-20th century, the Kurdish population
in Iran continued to resist and seek greater autonomy. Notable uprisings, such as
the establishment of the short-lived Republic of Mahabad in 1946,5® demonstrated
the enduring aspiration for Kurdish self-rule. However, these efforts were quashed
by Iranian military force, and leaders of the Kurdish movement faced imprisonment

or execution.?”®

5.2.4 Syria
From the establishment of the French Mandate in Syria until the outbreak of the

Syrian civil war in 2011, the relationship between the Syrian state and the Kurdish
population was characterised by the now familiar case of repression and
resistance.®® The Kurds' desire for autonomy clashed with the Syrian state's
efforts to maintain national unity and suppress ethnic separatism. During the
French Mandate period (1920-1946), the Kurds in Syria experienced a degree of
cultural freedom. The French colonial administration under the Terrier Plan, in its
attempt to control the diverse population of Syria, allowed some ethnic and cultural
expression among minority groups, including the Kurds.%8'" This period saw the
establishment of Kurdish cultural and educational institutions, albeit within the

constraints imposed by the colonial rulers. However, the underlying tensions
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between the Kurds' aspirations for greater autonomy and the centralised control of
the mandate authorities were evident. The Kurds sought to assert their distinct
identity and rights, while the French aimed to maintain order and prevent any
separatist movements that could destabilise their rule.®®? Following Syria's
independence in 1946, the newly established Syrian state embarked on a nation-
building project that emphasised Arab nationalism. The Kurds, as a non-Arab
minority, faced increasing marginalisation. Successive Syrian governments
implemented policies aimed at Arabising the Kurdish regions. Kurdish language
and cultural practices were suppressed, and Kurds were often denied citizenship,
rendering them stateless and without basic rights. The 1962 census in the al-
Hasakah governorate, a predominantly Kurdish region, resulted in the
denationalisation of a significant portion of the Kurdish population.58 This policy
effectively stripped many Kurds of their citizenship, leaving them as "foreigners" in
their homeland. The lack of citizenship deprived Kurds of access to education,
employment, and property rights, exacerbating their socio-economic
marginalisation. The rise of the Ba'ath Party to power in 1963 marked a period of
intensified repression for the Kurds in Syria.®®* The Ba'athist regime, motivated by
an ideology of Arab socialism and nationalism, viewed Kurdish identity and
aspirations with suspicion and hostility. The government implemented a range of
measures to suppress Kurdish political and cultural expression. One of the most
significant policies was the Arab Belt project initiated in the 1970s. This project
aimed to alter the demographic composition of the Kurdish regions by resettling
Arab families in Kurdish areas, particularly along the Syrian-Turkish border.58% The
project sought to create an "Arab Belt" to prevent Kurdish territorial continuity and
curb Kurdish nationalism. Kurdish political organisations and activities were
banned, and Kurdish activists faced imprisonment, torture, and execution.58¢ The
government sought to erase Kurdish identity through policies of forced

assimilation, including banning the Kurdish language in public and educational
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institutions. Kurdish villages were renamed with Arabic names, and Kurdish history

and culture were systematically excluded from the national narrative.%8”

5.2.5 Smaller Communities
In addition to the countries with significant Kurdish populations such as Turkey,

Iraq, Iran, and Syria, there are smaller Kurdish communities in several other
countries. These include Armenia, Azerbaijan, and Lebanon, where historical
migrations and regional conflicts have led to the establishment of Kurdish
populations over the years.58 The presence of Kurds in these countries is often a
result of the complex historical and political dynamics in the Middle East, which
have forced many Kurds to seek refuge and new opportunities in neighbouring
regions. Kurdish migration to Armenia began during the 16" and 17™ centuries
due to Ottoman and Persian conflicts. In the 19" century, Russian expansion into
the Caucasus attracted Kurds seeking stability. The Soviet era saw both the
promotion and repression of Kurdish culture.58® Similar factors influenced Kurdish
migration to Azerbaijan. Ottoman-Safavid conflicts displaced Kurds, who later
migrated during Russian expansion in the 19" century. The Soviet period also
shaped Kurdish communities, balancing cultural promotion with periods of
repression.® Kurdish migration to Lebanon is more recent, primarily occurring in
the 20th century. The collapse of the Ottoman Empire and subsequent conflicts
drove Kurds to Lebanon. The Syrian civil war in 2011 led to a significant influx of
Kurdish refugees. Lebanon's diverse and open society provided opportunities for
Kurds to settle, particularly in urban areas like Beirut.>®' Despite challenges,
Kurdish communities in these regions have preserved their cultural identity and

contributed to the socio-political fabric of their host countries.

5.3 Assessing Potential for Statehood
The prospect of establishing a unified Kurdish state, Kurdistan, presents a

complex and contested issue.®®? From a legal perspective, the question of Kurdish
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statehood must be examined through the lens of international law, particularly
focusing on the Convention’s requirements for statehood, customary international
law, the right to self-determination, and the legality of secession. Additionally, the
geopolitical dynamics of the region, internal divisions within Kurdish factions, and
the broader position of the international community heavily influence the likelihood
of achieving Kurdish independence.’®® The following section of the Chapter
explores these elements, drawing upon academic sources and international legal
principles to assess the potential for Kurdish statehood. The Kurdish population,
which spans four primary countries Turkey, Iraq, and Syria constitutes one of the
world’s largest stateless nations.®®* The Kurds have long pursued greater
autonomy and, in some instances, complete independence. However, the political
realities in these countries and the international community's reluctance to support

Kurdish independence present significant barriers.5%

According to the Convention, a state must fulfil four requirements: a permanent
population, a defined territory, a government, and the capacity to enter into
relations with other states.5°¢ The Kurdish regions, particularly Iraq and Syria,
arguably meet several criteria. The Kurdistan Regional Government in Iraq
operates as a semi-autonomous entity with its government, defined territory, and
international relations, although it lacks formal recognition as a sovereign state.%°’
The Kurdish-led Autonomous Administration of North and East Syria has
established a de facto government in Syria. However, its future is precarious due

to opposition from both the Assad regime and neighbouring Turkey.5%

The key obstacle to Kurdish independence lies in the unwillingness of the parent
states, Turkey, Iraq, Iran, and Syria, to permit secession. Under international law,
the principle of territorial integrity is often prioritised over the right to self-

determination, particularly regarding secessionist movements.5 This is evident in

593 Hagit Ariav, 'The Time of the Kurds' (Council on Foreign Relations, 10 October 2019)
<https://www.cfr.org/article/time-kurds> accessed 29 September 2024.

594 James Ker-Lindsay and Mikulas Fabry (eds), Secession and State Creation: What Everyone
Needs to Know (OUP 2022) 92.

5% United Nations Iraq, ‘Statement on the Federal Supreme Court Decision Concerning the
Kurdistan Referendum’ (United Nations Iraq, 6 November 2017) <https://irag.un.org/en/210626-
statement-federal-supreme-court-decision-concerning-kurdistan-referendum> accessed 29
September 2024.

5% The Montevideo Convention on the Rights and Duties of States, adopted by the Seventh
International Conference of American States in Uruguay, Montevideo on 26 December 1933, and
came into force 26 December 1934, Article 1.

597 Pearl Petroleum Co Ltd v The Kurdistan Regional Government of Iraq [2015] EWHC 3361.

598 William Christou, 'The SDF seek international recognition to consolidate rule' (The New Arab, 20
July 2021) <https://www.newarab.com/analysis/sdf-seek-international-recognition-consolidate-rule>
accessed 29 September 2024.

59 James Crawford, Brownlie's Principles of Public International Law (9" edn, OUP 2019) 131.




the reaction of the Iragi government to the Kurdish Regional Government’s 2017
independence referendum, which was overwhelmingly rejected by Baghdad and
condemned by neighbouring states like Turkey and Iran.6® These countries fear
that Kurdish independence in one region could inspire similar movements within
their borders, potentially leading to a fragmentation of the region.®®" Secession is
further complicated by the fact that none of the parent states recognise the Kurds'
right to establish an independent state, and they view Kurdish separatism as a
threat to national unity.5%> The International Court of Justice’s advisory opinion on
Kosovo’s unilateral declaration of independence may offer some guidance, but it
emphasised the importance of state consent and did not establish a clear legal

pathway for unilateral secession under international law.503

The issue of recognition is essential in this context. Even if the Kurds were to
declare independence, they would still need recognition from the international
community to solidify their status as a sovereign state. Recognition by other states
is largely a political process, influenced by strategic interests, geopolitical
alliances, and the existing legal framework.6°* The United Nations has historically
emphasised the principle of territorial integrity, as reflected in resolutions such as
United Nations General Assembly Resolution 2625, which outlines the ‘Declaration
on Principles of International Law concerning Friendly Relations and Cooperation
among States.®% This resolution reinforces the idea that self-determination should
not disrupt the territorial integrity of existing states unless the state fails to
represent the whole of its people.f% In the case of the Kurds, their longstanding
marginalisation might provide some grounds for arguing a failure of representation,
particularly in countries like Turkey and lran, where Kurdish rights have been
systematically repressed. However, without broad international support and

recognition, it is unlikely that a Kurdish state would be viable in the long term.6%”
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Natural resources, particularly oil, play a significant role in the Kurdish quest for
autonomy. The Kurdish regions in Iraq and Syria are rich in oil reserves, and
control over these resources has provided the Kurdish Regional Government with
a degree of economic independence. However, the management of these
resources has also been a point of contention between the KRG and Baghdad,
with disputes over revenue-sharing and control of oil exports.f® In Syria, the
Kurdish regions face similar challenges, compounded by the ongoing conflict and
lack of international recognition, which hinders their ability to capitalise on these
resources fully.5%° The economic viability of a potential Kurdish state would depend
heavily on its ability to manage and export natural resources, particularly in the
face of opposition from neighbouring countries like Turkey, which controls key
export routes. This highlights the broader geopolitical challenge: even if the Kurds
were able to declare independence, the economic sustainability of a Kurdish state
would be difficult to achieve without the cooperation of neighbouring states and the
international community.6'® The internal divisions within Kurdish factions further
complicate the prospect of a unified Kurdistan.®'" The Kurdish political landscape
is fragmented, with various factions often competing for power and influence. In
Iraq, the rivalry between the Kurdistan Democratic Party and the Patriotic Union of
Kurdistan has led to significant internal conflict, weakening the Kurdish position in
negotiations with Baghdad and other international actors.f'? In Syria, the
Democratic Union Party faces opposition from other Kurdish factions, many of
which are aligned with the Kurdish Democratic Party. These divisions undermine
the possibility of creating a unified Kurdish state, as internal conflicts could prevent
the formation of a cohesive government capable of representing the diverse

Kurdish population across multiple countries.5'3
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Geopolitical considerations and strategic alliances shape the international
community’s position on Kurdish independence.®'* While Kurdish forces have
received support from Western powers, particularly in the fight against ISIS, this
support has not translated into backing for Kurdish independence.®'> The United
States and European countries have generally prioritised the territorial integrity of
Iraqg and Syria, viewing the fragmentation of these states as destabilising for the
broader region.®'® Regional powers like Turkey and Iran strongly oppose Kurdish
independence, and their geopolitical influence plays a significant role in shaping

the international community’s stance.®”

According to Crawford assessments of self-determination, the international
community is often reluctant to support secessionist movements unless there is a
clear violation of human rights or an overwhelming consensus that the parent state
has failed its population.6'® In the case of the Kurds, while there have been
significant human rights violations, particularly in Turkey and Iran, the geopolitical
risks associated with Kurdish independence have deterred the international

community from offering full support.6'9

5.4 United Nations and International Opinion
The United Nations' involvement with the Kurds has been limited due to

geopolitical concerns and the interests of member states like Turkey, Iran, Iraq,
and Syria. Significant United Nations actions include condemning Iraq's use of
chemical weapons against Kurds and recognising the repression of Kurds post-
Gulf War.520 Despite occasional supportive measures, such as the oil-for-food
program,®?’ the UN generally maintains the territorial integrity of existing states,

complicating Kurdish aspirations for independence.
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The Kurdish Workers Party is widely recognised as a terrorist organisation by
numerous countries, including the European Union, the United States, Canada,
and Australia.’? Since its foundation in 1984, the Kurdish Workers Party has been
held responsible for the deaths of over 40,000 people, primarily through its attacks
on Turkish military, police, and civilian targets.®?® The group's ideology combines
revolutionary Marxism-Leninism with separatist ethno-nationalism, aiming to
establish an autonomous Kurdish region while opposing integration efforts within
Turkey. Kurdish Workers Party members have been involved in various criminal
activities, including extortion, arms smuggling, and drug trafficking, with significant
funding from illicit activities in Europe.®?* The group's operations extend beyond
Turkey, with training camps in northern Irag and affiliations with Kurdish groups in
Syria and Iran. The Kurdish Workers Party’s Syrian offshoots, the Patriotic Union
of Kurdistan, share leadership and strategic frameworks with the Kurdish Workers
Party, further complicating the regional security landscape. The Kurdish Workers
Party’s violent tactics and designation as a terrorist organisation significantly
undermine legitimate Kurdish aspirations for autonomy.®2®> The group's association
with terrorism provides a pretext for countries like Turkey to crack down on
broader Kurdish political movements, conflating peaceful advocacy with militancy.
This association complicates international support for Kurdish autonomy, as states

are wary of endorsing movements linked to a recognised terrorist organisation.62

The Kurdish Workers Party’s actions have led to significant military and political
repercussions in the region. Turkish military operations against Kurdish Workers
Party bases in northern Irag and Syria disrupt not only Kurdish Workers Party
activities but also affect Kurdish civilian populations and other Kurdish political
entities striving for legitimate self-governance. The group's criminal activities and

international financing issues further tarnish the image of Kurdish political
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movements, making it challenging for them to gain international sympathy and
support. While the Kurdish Workers Party claims to fight for Kurdish rights and
autonomy, its terrorist designation and violent methods hinder broader Kurdish
efforts to achieve legitimate political and cultural independence.®?” The
international community's concern over terrorism often overshadows the legitimate

grievances and aspirations of the Kurdish people.

No direct International Court of Justice rulings have addressed Kurdish
independence. However, International Court of Justice decisions on self-
determination, such as the advisory opinion on Kosovo's declaration of
independence®?8, indirectly impacting the Kurdish case. These decisions highlight
that while the right to self-determination is recognised, it does not necessarily
entail a right to unilateral secession, especially in non-colonial contexts. The
international community did not take a similar approach to the Kurdish Regional

Government’s aspirations as Kosovo.

Moreover, the United States went to great lengths to discourage the Iraqi Kurds
from pursuing secession.??® The International Court of Arbitration has been
involved in cases concerning Kurdish oil exports. A significant ruling occurred in
March 2023, when Baghdad won a case alleging that Kurdish oil exports via
Turkey were illegal. This decision halted a lucrative trade of 450,000 barrels of oil
daily, significantly impacting the Kurdish Regional Government’s economy.3° The
ruling reinforced the central government's authority over oil resources and
highlighted the legal and economic constraints faced by the Kurdish Regional
Government in pursuing greater autonomy or independence.®3' Kurdish regions

have made significant strides towards self-governance, but legal and geopolitical
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challenges continue to hinder their aspirations for statehood. The international
community's emphasis on maintaining existing state boundaries and legal rulings
against unilateral secession and disputed resource control present formidable
obstacles to Kurdish independence.?%?

5.8 Kurdish Diaspora
There is a considerable Kurdish diaspora spread across the globe. Countries like

Germany, Sweden, France, and the Netherlands host significant Kurdish
communities in Europe.®3 This diaspora primarily resulted from political
repression, economic hardships, and armed conflicts in the Kurdish regions of the
Middle East.?®* Many Kurds emigrated in search of safety, stability, and better
living conditions, particularly during periods of intense conflict such as the Iran-Iraq
War, the Gulf Wars, and the Syrian Civil War. The Kurdish diaspora has played an
important role in maintaining and promoting Kurdish culture and identity abroad.®3%
Kurdish communities in Europe and elsewhere have established -cultural
associations, political organisations, and media outlets to keep their heritage alive
and advocate for Kurds' rights and recognition in their home countries. This global
presence of Kurds has developed an international awareness and support for
Kurdish issues, contributing to the broader discourse on self-determination and

minority rights.636

5.9 Conclusion
Chapter Five and the exploration of the Kurds analyses their historical and

contemporary struggles for nationhood and autonomy. It details the significant
challenges Kurds face across Turkey, Iraq, Iran, and Syria and the impact of
geopolitical dynamics on their quest for self-governance. The Convention’s
requirements for statehood are applied to assess the Kurdish regions’ capacity for
statehood, revealing partial compliance but significant obstacles due to lack of
international recognition and geopolitical complexities.®3” Jure Vidmar's arguments

on statehood, based on international customary law, offer a more flexible
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understanding that acknowledges the territorial autonomy and governance
structures in Kurdish regions despite the lack of formal statehood.?®® The key
themes to emerge from this chapter are the historical context of Kurdish struggles,
the geopolitical dynamics affecting Kurdish autonomy, the application of the
Montevideo Convention’s requirements to Kurdish regions, the impact of the
Kurdish Workers Party’s designation as a terrorist organisation, and the role of the

Kurdish diaspora in maintaining Kurdish identity and advocating for rights.63°

Geopolitical dynamics play a significant role in shaping Kurdish autonomy. The
interests of surrounding nations, Turkey, Iran, Iraq, and Syria profoundly impact
Kurdish aspirations. These countries view Kurdish independence movements as
threats to their territorial integrity and have taken measures to suppress Kurdish
autonomy.%*0 For instance, Turkey’s military operations against Kurdish groups in
Syria and Iraq aim to prevent the emergence of a unified Kurdish entity that could
inspire similar movements within its borders. Iran’s repression of Kurdish political
parties and its influence in Iraqi Kurdish politics also reflect its strategic interests in
curbing Kurdish autonomy.®*' Furthermore, the international community, including
major powers like the United States, often prioritises regional stability over Kurdish
aspirations. This geopolitical landscape complicates the Kurdish quest for self-
governance, as regional and global powers weigh their strategic interests against
supporting Kurdish autonomy.

The application of the Montevideo Convention’s requirements for statehood
reveals that Kurdish regions partially meet these criteria but face significant
obstacles to achieving full statehood.®*> The Kurdistan Regional Government in
Irag has a defined territory, a functioning government, and some capacity for
international relations. However, it lacks formal international recognition, which is
crucial for statehood. The Autonomous Administration of North and East Syria,
known as Rojava, has established a self-governing administration but faces
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territorial threats and lacks recognition.®43 Kurdish regions in Turkey and Iran do

not have defined autonomous territories or independent governments.

The Montevideo Convention was not designed to address complex situations like
the Kurdish regions, where de facto autonomy exists without de jure statehood.644
Jure Vidmar’'s approach, which considers the effectiveness of governance and
stable populations, offers a more nuanced understanding that could better
accommodate the Kurdish situation. Nonetheless, the lack of international
recognition remains a significant hurdle.54> The designation of the Kurdish Workers
Party as a terrorist organisation by numerous countries, including the European
Union, the United States, Canada, and Australia, significantly impacts Kurdish
aspirations for autonomy.%46 This designation allows countries like Turkey to justify
military operations and crackdowns on broader Kurdish political movements,
conflating peaceful advocacy with terrorism. The Kurdish Workers Party’s violent
tactics and involvement in criminal activities further complicate international
support for Kurdish autonomy.®*” The association with terrorism undermines
legitimate Kurdish efforts to achieve political and cultural rights, as the
international community remains wary of endorsing movements linked to a
recognised terrorist organisation. This situation creates a significant barrier to

Kurdish aspirations for autonomy and self-governance.t48

While Kurdish regions meet some of the Convention requirements, they face
significant obstacles, particularly in gaining international recognition.64® Jure
Vidmar’s approach, based on international customary law, offers a more flexible
understanding that considers effective governance and stable populations.®®° This
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perspective acknowledges the de facto autonomy of Kurdish regions, even if they

lack formal recognition.

The pros of the Montevideo Convention lie in its clear requirements for statehood,
but its limitations are evident in complex geopolitical contexts like that of the
Kurds. Vidmar’s approach provides a more pragmatic framework, accommodating
entities that effectively govern despite lacking full international recognition or
facing territorial disputes. However, the lack of international recognition remains a
formidable barrier to achieving Kurdish aspirations for statehood. The Kurdish
quest for autonomy and statehood is deeply intertwined with regional and
international political considerations, making the journey towards recognition a
complex and challenging process. Chapter Six explores how the international
community interacts with territories functioning as de facto states without formal
recognition. Using Somaliland and Taiwan as case studies, the chapter examines
legal theories on state recognition and the relevance of the Montevideo
Convention today. Somaliland declared independence in 1991, establishing
stability but lacking recognition. Taiwan, while often considered a de facto state,
has not declared independence, with its status tied to historical disputes over
governance. This chapter will analyse these cases to highlight the challenges of

state recognition in the modern world.



CHAPTER SIX STATE RECOGNITION

6.1 Introduction
Approaching the subject of de facto states requires a broad consideration of

territories that openly or tacitly aspire to independence and have a degree of
control, however small, over spatial territory.?5' Others take a far more restrictive
view, arguing that it should only be applied to territories that have formally
declared independence, can meet the terms of the Montevideo Convention,
including the existence of truly independent statehood, and are going through the
required legal process.®5? The term de facto state is highly subjective; there is no
universal agreement on what to call these territories or a legal definition of which
territories qualify.55® Caspersen suggested a set of criteria for consideration but
this is academic and not de jure.®®* McGibbon has developed the concept of a
Non-State Effective Territorial Entity, a territory that, while legally part of a
recognised state, functions independently or under the control of another entity,
without formal recognition as a sovereign state.5%> While some territories that have
been labelled de facto, like Somaliland, Nagorno-Karabakh, Transnistria, Northern
Cyprus, Taiwan, Abkhazia, and Kosovo are more well known some territories like

Republika Srpska are less conspicuous.5%

Chapter Six examines how the international community and states interact with
territories that operate effectively as what some authors refer to as de facto states
and others describe as effective but unrecognised territories. The Chapter uses
the case of Somaliland and Taiwan to explore legal theories about state

recognition and consider the relevance of the Convention in a complex 21st
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century. Somaliland declared independence from Somalia in 1991 and, since then,
has managed to establish itself as a relatively stable and democratic entity in the
tumultuous Horn of Africa. But formal recognition efforts remain largely unfulfilled
despite the rising tide of successes chalked under its belt.55” The situation with
Taiwan is completely different, although Taiwan is often included in a list of de
facto states, it has never declared independence - nor does it officially aspire to
independent statehood. Instead, the historical circumstances of this dispute are
based on competing claims to the government, rather than a case of secession.%8
However, despite this, Taiwan is nevertheless often counted as a de facto state -
not because it claims to want statehood, but simply because it effectively seems to

exist as one.5%°

Chapter Six applies some of the key theories operating in international law and
international relations to compare how the Convention has or has not been applied
or even need to be applied to these territories. Chapter Six deals specifically with
the legal dimensions of the Somaliland secession and the extent to which
Somaliland acted in compliance with international norms. The chapter will examine
whether Somaliland has violated any peremptory norms of international law and
whether any states breached the law by dealing with Somaliland as if it was a
state, and not part of Somalia. The Chapter considers the broader geopolitical
context within which Somaliland and Taiwan operate. Before considering how their
recognition is impacting regional stability, the interests of neighbouring countries

especially Somaliland with the recent developments with Ethiopia and Puntland.®6°

6.1 An Introduction to Somaliland
Somaliland could be viewed as a territory with a legitimate claim to statehood

based on its effective operation of state-like functions, which highlights the
problematic implications of the constitutive doctrine of recognition.?6" The
constitutive doctrine assumes that for a state to be considered as such, it must be

recognised by other established states, even if its claim to independence violates
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international law. Article 2(4) of the United Nations Charter obliges member states
to respect the territorial integrity and political independence of other states.66?
Peaceful secession, even in the absence of conflict, challenges this principle by
altering the territorial boundaries of the parent state, as seen in the collapse of
Somalia.?%3 Somaliland’s effective administration and its ability to govern and
protect its people make it a desirable candidate for statehood under the
requirements outlined by the Montevideo Convention.®64 Somaliland declared its
independence from Somalia in 1991 following the collapse of the central
government in Mogadishu. Since then, it has developed a functioning government,
maintained relative stability, and held regular elections.®®®> However, despite these
achievements, Somaliland remains unrecognised by any United Nations member
state.%%6 The constitutive doctrine's requirement for recognition by other states
presents almost insurmountable barriers to Somaliland's quest for international

legitimacy.

James Crawford argues that, in theory, a state's status does not depend on
recognition. Yet, from a practical perspective, recognition is an essential part of
being a state. Crawford notably opposes Somaliland’s bid for statehood, despite
its ability to fulfil the criteria of governance since 1993, because it operates within
Somalia's internationally recognised borders.®¢” The United Nations, aligning with
the broader international community, does not recognise Somaliland as an

independent state but rather considers it part of Somalia, emphasising the
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principle of territorial integrity.%%8 This lack of recognition also prevents Somaliland
from accessing loans from international financial institutions such as the World
Bank and the International Monetary Fund. No United Nations member state or
international organisation has recognised Somaliland, which reinforces the
application of the constitutive doctrine by the rest of the international community.
As Crawford warns, without a concrete and clear set of requirements for
statehood, or where such requirements are vague and lacking practical utility, the

constitutive approach dominates once again.6°

Somaliland remains unrecognised as a state on the international stage, despite its
proven track record of relative stability in the Horn of Africa, a region fraught with
conflict. Without United Nations membership and the associated legal protections
available to recognised states, Somaliland finds itself in a precarious position.67°
The lack of recognition has had serious economic and diplomatic consequences
for Somaliland.6”' The case of Somaliland illustrates a significant dilemma faced
by self-regulated territories: the tension between the declarative theory and the
constitutive theory of statehood. The declarative theory focuses on the factual
requirements necessary for statehood, while the constitutive theory emphasises
the importance of recognition by other states. Despite meeting the declarative
requirements for statehood, the lack of recognition under the constitutive theory
remains a substantial obstacle to Somaliland’s international acceptance.®’? This
situation aligns with McGibbon’s broader arguments about Non-State Effective
Territorial Entities, which are often capable of functioning like states but are caught

in the legal limbo created by the state/non-state binary in international law.673

6.2 Historical Context and Clan Dynamics
Somaliland’s history and clan dynamics are inseparable from the story of this
area's quest for statehood. The birth of Somaliland and its declaration of
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independence is interwoven within the region's colonial history and the complex
clan structures that define political life.”* The modern history of Somaliland can be
traced back to European imperial expansion in Africa in the late 19th century. In
this period Britain, France, and Italy claimed colonial authority in the regions lived
in by the Somali people of Eastern Africa.%”> The British Somaliland Protectorate
was declared in 1884 making it a distinct identity from the neighbouring Italian
Somaliland. The British took advantage of the ports and meat supplies for its
garrison in Aden. The unification of British Somaliland and Italian Somaliland,
which took place in 1960 to form the Somali Republic, was welcomed at first as a
step toward union among all the Somali peoples in the region.6”® The Union was
fraught with problems. The two territories, with totally different histories and divided
along clan lines, had difficulties integrating. The northern part of the country what
was to become Somaliland soon found itself increasingly being relegated to an

inferior status by the southern-dominated government in Mogadishu.

Gérard Prunier, a historian of contemporary Africa, undertook a thorough
investigation in the proceedings that surrounded the union between Somaliland
and Somalia, which was executed with remarkable haste, neglecting even basic
legal formalities. On 27 June 1960, just a day after Somaliland gained
independence, its legislature passed a hastily drafted text proposing a union with
the South. Notably, the representative from Mogadishu, present in Hargeisa,
abstained from signing the document. On 1 July, the day of southern Somalia's
independence, the local authorities in Mogadishu presented an Act of Unification,
written in Italian, mirroring the 27 June Hargeisa declaration.”” However, this
document also lacked signatures from representatives of the North. Thus, despite
no outright refusal, no formal unification documents were signed, rendering the
union of the two territories a de facto arrangement without a solid international or
constitutional foundation.6”® Some researchers have argued that the procedure
violated the principles outlined in the Vienna Convention on the Law of Treaties,®7°

which emphasises the necessity of free and genuine consent in treaty formation.
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By failing to secure proper agreement and signatures from all involved parties, the
union of British Somaliland and Italian Somaliland contravened these international
legal standards. Nonetheless, they proceeded as a united entity, though
dysfunctions became evident within a year. On 20 June 1961, a draft constitution
was put to a referendum, resulting in 91 per cent approval and 9 per cent rejection.
These figures were misleading due to the South's significantly larger population
compared to the former British colony. In the North, only about 100,000 registered
voters participated, with 63 per cent voting against the draft constitution.6® The
early optimism, as noted by 'Africa Confidential' quickly gave way to internal strife.
The collapse of parliamentary democracy in 1969 and the onset of military and
dictatorship ignited a prolonged and devastating civil war. The regime of Siad
Barre, which lasted from 1969 to 1991, was a significant period in Somali history,
marked by authoritarian rule, widespread human rights abuses, and eventually the
collapse of the Somali state.®®! The conflict was particularly intense in the 'British'

North, now Somaliland, and continues in varying degrees in the 'ltalian' South.

The declaration was a response to the widespread violence and chaos that
engulfed Somalia after Barre's fall. Somaliland sought to distance itself from the
turmoil and establish a separate, peaceful, and democratic state.%®2 Despite not
receiving international recognition, Somaliland has since built its government
institutions, held regular elections, and maintained relative stability and peace
compared to the rest of Somalia. Somaliland's decision to declare independence
was rooted in historical, cultural, and political factors. It reflects the region's distinct
colonial past, separate from southern Somalia, and the desire of its people for self-
determination in the face of neglect and atrocities committed by Barre's regime.
The declaration of independence remains a central issue in Somaliland's quest for
international recognition and its relationship with Somalia and the broader

international community.583
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The political dynamics of clans have a significant impact on the ability to effectively
govern Somaliland. The Somali people are united through major clans, with
varying numbers of sub-clans and sub-sub-clans.®®* The Isaaq is the most
influential clan in Somaliland and has a dominant role in the political and economic
spheres. The Isaaq clan played a significant role in the formation of Somaliland
and continues to hold substantial power in the government and civil society. The
Harti confederation of Darod clans has considerable influence, particularly in the
eastern regions of Somaliland. This affects political differences, making them at
times the major source of friction and a trigger for conflict. The issue was made
more complicated as conflict arose due to the Puntland region of Somalia
established in 1998. It mainly comprised the Majeerteen, a sub-clan of Harti-Darod
who sought self-rule. However, in 2024, Puntland announced it would operate as a
functionally independent territory ‘amid a dispute over Somali constitutional

changes’.%8%

6.3 Non-State Effective Territorial Entity
Somaliland declared its independence from Somalia in 1991, following the

collapse of the central government in Mogadishu. It embarked on a journey of self-
reconstruction, establishing peace and building functioning state institutions within
its former colonial borders.?8¢ Despite these achievements, Somaliland's quest for
international recognition has remained largely unfulfilled. Today, Somaliland stands
as a unique case of a relatively stable and democratic non-state effective territorial
entity in a region plagued by conflict and instability. It continues to seek
international recognition and support to solidify its status as a viable nation-

state.687

Somaliland's quest for recognition as a sovereign state, when viewed through the
prism of the Convention, presents a compelling but challenging case. The region
has defined its territorial borders based on the former British Somaliland, which

ostensibly meets the Convention's requirement for a defined territory. However, the
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reality is more complex, particularly along its border with Puntland, where the
boundary remains contested and, in parts, undefined.®®® This situation poses a
significant challenge to fulfilling the Convention's emphasis on clearly defined
territorial boundaries, a fundamental aspect of traditional statehood under
international law. In terms of population, Somaliland boasts a significant number of
around 3.5 million inhabitants, primarily composed of Somali clans distinct from

those in southern Somalia.®®°

This demographic composition aligns with the Convention's requirement of a
permanent population. However, the population requirement is not without its
intricacies, as some clans in the region have contested allegiances, particularly
with Puntland, thereby introducing a layer of complexity to the demographic aspect
of statehood.6%

On the governance front, Somaliland has established an operational government
with distinct executive, legislative, and judicial branches. This governance
structure operates independently from the southern part of Somalia, fulfilling the
Convention’s mandate for an effective government.?®! Nevertheless, the
international community's recognition remains an essential factor, particularly in

the context of Somaliland's capacity to engage in formal relations with other states.

Despite efforts to establish diplomatic ties and engage in informal international
relations, Somaliland's sovereignty is yet to be universally acknowledged, limiting
its ability to fully actualise the criterion of the capacity to enter into relations with
other states.®%> The Somali Compact of 2013 marked a significant shift in the
political landscape of Somaliland and Somalia. It granted Somaliland federal
autonomy, effectively allowing it to exercise a form of self-determination within the
Somali State.?%
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This development led to a redefinition of sovereignty in the region: Somaliland
could embody its people's sovereignty, while the unbounded sovereignty of
Somalia was simultaneously curtailed.®®* This situation created a paradox in the
political order, highlighting that sovereignty is not absolute but is subject to
limitations and is highly political. The recognition of Somaliland as a self-governing
entity was relatively uncontroversial, and it raised complex questions about the
handling of conflicting sovereignty claims. This scenario is not merely a case of
statehood recognition; it also contributes to broader discussions in international
relations about how political order is established and interpreted through the lens

of sovereignty.59°

The United Nations's approach to Somaliland is primarily driven by its policy of
supporting the sovereignty and territorial integrity of existing member states. In this
context, the United Nations recognises the Federal Government of Somalia as the
legitimate authority over the entire territory of Somalia, including Somaliland.5%
Despite the lack of formal recognition, the UN and its agencies are actively
involved in humanitarian and development projects in Somaliland. These efforts
are aimed at improving the living conditions of the people in the region, addressing
issues such as health, education, and infrastructure, and supporting governance

and stability.

The United Nations's stance on Somaliland reflects a cautious approach to issues
of secession and statehood, especially in regions with complex histories and
delicate geopolitical contexts. The organisation often prioritises stability and
diplomatic dialogue within the framework of existing national borders.6%”
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Determining which currently unrecognised group has the strongest case for
statehood recognition under the Convention is challenging due to the complexity of
international law and politics. Based on the Convention's requirements, the case of
Somaliland often emerges as a notable example. Somaliland's unique status as an
unrecognised entity has surprisingly yielded positive outcomes.?% Without formal
statehood, Somaliland has avoided the burdens of international debt and over-
reliance on foreign aid, a self-reliant state-society relationship.®® This situation has
also compelled Somaliland to mimic state-like behaviours, in anticipation of
potential future recognition, leading to more democratic and efficient governance.
This stands in contrast to neighbouring Somalia, where international legitimacy
has often resulted in governance challenges. Indicators of Somaliland’s quasi-
state status include its ability to issue its currency and passports, as well as the
nationalisation of its armed forces and bureaucratic functions.”® This scenario
suggests that Somaliland's unconventional position might offer a unique and
effective approach to state-building and governance in challenging regional

contexts.”%1

In 2005, the African Union sent a fact-finding mission to Somaliland. The final
report from the mission recommended recognition based on the steps that the
country had taken toward becoming a modern state and further being unique and
self-justified in African political history.”%? This recommendation was key because it
handed Somaliland the apparent route to eventual full international recognition.
This steer from the African Union's fact-finding mission, however, could not change
international opinion. Somaliland remained unrecognised and the African Union
were cautious not to set a precedent for other regions in the area: ‘Objectively

viewed, the case should not be linked to the notion of ‘opening a Pandora’s
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box’.7% As such, the African Union should find a special method of dealing with

this outstanding case.

The international community's i.e. the United Nations and the African Union’s
reluctance to recognise Somaliland can be attributed to concerns about setting a
precedent for other secessionist movements.”® Western countries, most
particularly the United Kingdom, are mindful of the implications of Somaliland's
independence in its effort to re-stabilise and rebuild Somalia.”®® There are fears
that if Somaliland secedes without Mogadishu's legal consent other portions of the
country will follow a similar route and continue to balkanise Somalia into small
ineffective territories, preparing the ground for long-standing problems: warlords,
terrorist gangs, and piracy.”® While making a strong case for statehood due to
Somaliland's compliance with international law and effective government, the

presence of these challenges cannot be denied.”®’

McGibbon's argument on Non-State Effective Territorial Entities resonates deeply
with the case of Somaliland.”®® Somaliland, despite operating with de facto
independence for over thirty years, still is not recognised as a sovereign state,
reflecting the key issues McGibbon addresses about the tension between legal
capacity and recognition. McGibbon critiques the international legal system's
reliance on the state/non-state binary, which marginalises entities like Somaliland,
preventing them from fully engaging in international legal processes despite

fulfilling many of the practical functions of a state.”

6.4 Internal Stability and Governance
One of the keys to Somaliland’s success was that it had established a government

with a distinct executive, legislative, and judicial branch.”’® This government
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operates independently of the rest of Somalia or any other entity and has
frequently been cited as one of the significant reasons for the African Union and
United Nations to start the process for Somaliland's journey to nationhood.”'’
While southern Somalia has suffered through protracted periods of political chaos
and violence, Somaliland avoided the intense upheaval of other parts of the area.
Somaliland's Government has held regular elections, exhibiting a dedication to
democratic principles. These elections have, without exception, been termed free
and fair by international observers.”'? One of the greatest threats to its stability is
the war raging with Puntland over the eastern regions of Sool, Sanaag, and Cayn.
The population there is divided between clans with disputed allegiances and the
looming threat of terrorist antagonism by groups such as Al-Shabaab.”'® Moreover,
along with internal conflicts, Somaliland has to interact with the broader
geopolitical landscape of the Horn of Africa. Ethiopia and Somaliland signed a
memorandum of understanding on 1 January 2024. Somaliland’'s agreement
comprises a naval and commercial lease on territory on their Red Sea coast for
fifty years in return for shares in Ethiopian Airlines and negotiations toward
Ethiopia’s recognition of Somaliland as a sovereign state. The arrangement was
criticised by neighbouring states such as Egypt and Djibouti, These tensions are
exacerbated by geopolitical struggles over infrastructure and political alliances that

further complicate Somaliland's pursuit of international recognition.”4

Although the Memorandum of Understanding signed nine months ago has not
been formalised, Somaliland recently announced that Ethiopia appointed an
ambassador, elevating its consulate in Hargeisa to an embassy.”'> Ambassador
Shunde's presentation of credentials to President Muse Bihi marks a significant
diplomatic development. This development could be seen as advancing Ethiopia's

recognition of Somaliland's independence. According to the Vienna Convention on
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Diplomatic Relations (1961), establishing embassies and exchanging
ambassadors typically signify full diplomatic recognition.”’® However, Ethiopia has
not explicitly recognized Somaliland, carefully avoiding the term ‘Republic of
Somaliland’ in official statements. While this does not amount to formal
recognition, it lays the foundation for potential future acknowledgement. The fact
that it highlights Somaliland's independence before the union with Italian
Somaliland is an important signal - even though prior independence is not seen as

justification for a territory to reclaim independence later under international law.”"”

6.5 Constructivism and the Case of Somaliland
Applying Alexander Wendt’'s theory of constructivism to the case of Somaliland

involves examining how identity, norms, and interests shape the territory's quest
for statehood. Wendt argues that the international system is socially constructed
through interactions among states.”’® Somaliland’s efforts to achieve recognition
are influenced by its constructed identity as a distinct entity separate from
Somalia, shaped by historical, cultural, and political factors. This identity is
reinforced through its governance structures, stability, and democratic practices,
which differentiate it from the rest of Somalia.”'® Despite its lack of formal
recognition, Somaliland has engaged in diplomatic efforts and informal relations
with other states, demonstrating its capacity for international interaction.

The United Kingdom, Somaliland, and Denmark signed an agreement to support
Phase Il of the Somaliland Development Fund programme, with £25 million
funding from 2018 to 2022.72° This initiative aims to enhance local public services
through critical infrastructure projects and institutional capacity building, aligned
with Somaliland’s National Development Plan II. Additionally, the United Kingdom
and Somaliland renewed their commitment to the ESRES programme to boost

renewable energy. The agreements were signed by President Bihi and Damon
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Bristow of DFID, with other United Kingdom officials present at the ceremony.”?!
Genel Energy, the United Kingdom oil exploration firm, estimated that the Somali
basin as a whole likely holds offshore reserves of about 30 billion barrels, with
additional onshore reserves Genel holds the rights to explore in Somaliland.”?? It
will be useful to observe how the pursuance by international companies to access
Somaliland’s natural resources will affect any future recognition of statehood.
Wendt’'s theory also highlights the role of international norms in shaping state

behaviour.

The principles of territorial integrity and sovereignty, enshrined in international law,
create challenges for Somaliland’s recognition. These norms influence the
responses of other states and international organisations, which are cautious
about setting precedents that might encourage other secessionist movements.”?3
However, the evolving norms of self-determination and democratic governance
provide a basis for Somaliland's claim to statehood. Its democratic credentials and
relative stability are used to argue for recognition, despite the normative
commitment to maintaining Somalia’s territorial integrity. From a post-positivist
perspective, the application of the Montevideo Convention’s requirements to
Somaliland’s case reveals the limitations of a purely legalistic approach. Post-
positivists argue that the criteria for statehood — a defined territory, permanent
population, effective government, and capacity to enter into relations with other
states — are not merely objective legal standards but are interpreted through
political lenses.”?* The case of Somaliland demonstrates how these criteria are
subject to political considerations and power dynamics within the international

community.

6.6 Concluding the Somaliland Case Study
Somaliland meets the Montevideo requirements through its stable governance,

defined territory, and ability to engage in international relations.”?> However, its
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lack of recognition highlights the political nature of statehood. The reluctance of
the international community to recognise Somaliland is influenced by concerns
about regional stability, the potential for encouraging other secessionist
movements, and the interests of powerful states.”?® This political dimension
emphasises the argument that statehood is not solely determined by legal criteria
but by the broader context of international politics and the interests of existing
states. Moreover, post-positivists emphasise the role of discourse in shaping

international norms and state behaviour.”?”

The narrative surrounding Somaliland’s quest for recognition involves framing it as
a successful, democratic entity deserving of statehood, in contrast to the failed
state of Somalia. This discourse seeks to legitimise Somaliland’s claims and
gather international support. However, the competing narrative of maintaining
Somalia’s territorial integrity and the geopolitical interests of regional powers
complicate this process. The situation with Somaliland illustrates the complex
relationship between legal requirements, political considerations, and normative

discourses in the recognition of states.”?®

Alexander Wendt’s constructivist theory and post-positivist perspectives provide a
potential alternative paradigm to explain how identity, norms, and political
dynamics shape Somaliland’s pursuit of recognition and the challenges it faces

within the international system.”2°

6.7 An Introduction to Taiwan
Taiwan is a case that provides a fascinating opportunity to examine the

Convention, customary international law and the post-positive notion of statehood.
The issue in this section of the Chapter is one of recognition of a government
rather than state recognition.”?® The Republic of China governed mainland China

until it was overthrown by Communist forces at the end of the 1940s - at which
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point, it relocated to the island of Taiwan.”3! In the years that followed, countries
began to switch their support to the People's Republic of China and in 1971
Taiwan lost its place as the Chinese representative at the United Nations.”32 Today,
just fourteen of the UN's 193 members continue to recognise Taiwan as the
legitimate government of China. However, many countries - including the United
States, Britain, Japan, and many European Union members - still maintain
extensive economic and political links with Taiwan and have diplomatic offices in
Taipei, the capital of Taiwan.”®® The United Kingdom’s policy on the Taiwan-PRC
dispute has maintained that the situation be resolved by dialogue, reflecting the
views of both sides of the Taiwan Strait Officially the United Kingdom has stated
that it has no intention to recognise Taiwan as a state. Nevertheless, it supports
Taiwan's participation in international organisations as an observer.”** The United
Kingdom is represented in Taiwan by the British Office Taipei. The relations have
intensified in recent times, with the United Kingdom supporting a strategic tilt to the
Indo-Pacific region in its 2021 Integrated Review of Security, Defence,

Development, and Foreign Policy.”3®

6.8 Historical Background
The division between China and Taiwan traces back to 1949, when the People's

Republic of China was established, and the defeated Kuomintang fled to Taiwan,

setting up an exile government.”® Taiwan, although maintaining its autonomy, has
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faced continuous pressure from the Peoples Republic of China, which insists that
Taiwan is a part of China, rejecting any assertion of Taiwanese independence as
secession.”®” While Taiwan has gradually embraced its distinct identity, particularly
under leadership like the Democratic Progressive Party, China remains resolute on
reunification, using both diplomatic and military deterrence.”3® However, China's
threat of force, while strong, is tempered by the potential backlash, both within
Taiwan and internationally, particularly from the United States.”®® Despite
economic integration and various diplomatic overtures by China, Taiwan’s identity
continues to lean toward independence. Cross-Strait relations remain a delicate
balance, with Beijing increasingly relying on economic incentives and diplomatic
isolation to box Taiwan into a reunification scenario. The issue is not merely
geopolitical but deeply tied to national identity, both in Taiwan, where many citizens
see themselves as distinct, and in China, where reunification is seen as an issue
of sovereignty. This unresolved tension keeps the Taiwan Strait a geopolitical

flashpoint.”40

6.9 One China
China's aspirations are seen in a commitment to eventual reunification with

Taiwan, preferably through peaceful means, yet with a willingness to employ force
if necessary.”*' Legal apparatuses such as the Anti-secession Law of 2005742
exemplify this, positing the potential for ‘non-peaceful means’ should Taiwan
pursue formal independence or if the prospect of peaceful reunification
diminishes.”*® The military dimension is further accentuated by the continual
enhancement of the People's Liberation Army's capabilities around the Taiwan
Strait, including advanced missile systems, naval deployments, and military
exercises.”* Holmes and Yoshihara expound that Taiwan's strategic position
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would grant the Peoples Liberation Army Navy vital access to the Pacific,
emphasising the importance of the region in China's broader geopolitical

strategy.”#®

Despite comfortably satisfying the Convention’s requirements, Taiwan's global
statehood recognition finds itself ensnared in a dilemma of international
geopolitical entanglements.”#® Beijing's unyielding commitment to the 'One China'
doctrine has meant that numerous countries, in their pursuit of fostering ties with
China, have abstained from entering into official diplomatic overtures with
Taiwan.”*” These diplomatic movements also permeate international forums,
where Taiwan's endeavours for representation have often been met with

resistance.”®

The complex landscape of international legal considerations versus Taiwan is
exemplified in precedents like the Case Concerning East Timor (Portugal v.
Australia).”*°® Although not a direct analogue, the International Court of Justice in
the case highlighted the pre-eminence of territorial integrity and the sanctity of
non-intervention in a country's internal affairs. This ruling, albeit in a different
context, resonates with the geopolitical challenges faced by nations when
comparing the principles of self-determination and the imperatives of territorial
sovereignty. Furthermore, the maritime geopolitics of the South China Sea, with
countries such as Vietnam and the Philippines, make Taiwan's position more

unstable. The landmark judgement in the South China Sea Arbitration (Philippines
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v. China)™0 is a testament to this, as it entailed territorial claims that interwove with
Taiwan's maritime aspirations. Taiwan epitomises the tug-of-war between strict
legal requirements and the mutable, often unpredictable, terrain of global
geopolitics. Its alignment with the Convention’s requirements contrasts the broader
dynamics of international diplomacy and strategic interests.”®' While Taiwan meets
the formal criteria for statehood under the Convention, China considers it a
Chinese province and hence part of China under its 'One China' policy. Taiwan
never declared independence, and China vetoed its participation in United Nations
organisations. However, Taiwan has a separate legal personality in specific areas,
such as the Law of Sea, and participates in many non-UN organisations. Many
countries maintain bilateral relations with Taiwan, cautiously navigating the 'One

China' policy.”?

The General Assembly can pass resolutions that are capable of creating UN-
specific obligations, they do not necessarily create specific binding obligations for
UN's members. This is the reason why China describes Resolution 2758 as a
‘political document.’”®3 Resolution 2758 represented the text through which the
Republic of China was expelled from the United Nations. It is true that the text
‘decides’ hence, suggesting bindingness of the Resolution within the United
Nations, independent of its members to ‘expel forth with the representative of
Chiang Kai-Shek from the place which they unlawfully’.754

In this regard, however, this kind of expulsion does not directly relate to a state but
rather the representatives of its organisation implicitly recognise the competence
to control legitimacy. Resolution 2758 thus did not address the membership of
Taiwan to the United Nations, but rather a representation to the UN of a state
considered to be the same since 1945 — China. In essence, it was not a matter of
having one seat replace another but changing the occupants of only one seat. This

indeed was a view shared by the two rival governments then.

Further analysis of the text shows that it cannot carry the broader meaning that
China now asserts. The Resolution goes no further than to state that: ‘the
restoration of the lawful rights of the People’s Republic of China’ is essential both
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for the protection of the Charter of the United Nations and for the cause that the
United Nations must serve under the Charter. It acknowledges that the
representatives of the Government of the People's Republic of China are the only
lawful representatives of China to the United Nations and that the People's
Republic of China is one of the five permanent members of the Security

Council.”™>

6.10 Somaliland and Taiwan
On 1 July 2020, Somaliland and Taiwan gained international attention when it was

agreed to set up representative offices in their respective capitals. No doubt, their
action has led to speculations as to what their relationship can encompass, but the
actual advantages they can bring might be of more significance than the exact

nature of their relations.”®

Somaliland and Taiwanese dynamics appeared to develop a relationship for
enhancing cooperation between their countries in maritime security, education,
and healthcare matters.”®” This latest deal has provoked speculation over mutual
recognition between Somaliland and Taiwan. However, the word ‘recognition’ does
not appear in their official statements, but it is country, not state.”® Arguably, such
ambiguity suggests that while recognition may be implied, this is at best tacit, and
not made explicit. Similarly, the establishment of representative offices rather than
embassies suggests cautious incrementalism so as not to provoke mainland

China.”®® This represents a potential economic benefit to both territories
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considering Taiwan’s booming industrial sector and Somaliland’s strategic location,

ports and oil reserves.”60

The Taiwan-Somaliland relationship goes more than a decade back. While it is not
formal recognition, the partnership is rather strategic and tries to bring benefit to
both territories in light of complex international politics. After all, this agreement
symbolises the down-to-earth attitude each side shares concerning international
visibility and economic development. Secondly, this strategy follows the precedent
Taiwan has set in the international community in its ability to maintain unofficial

international and corporate connections.”®’

6.11 Taiwan Conclusion
Taiwan, similar to Somaliland is located in a grey and ambiguous area of

international law and statehood. Crawford articulated that although meeting all the
requirements of statehood: having its currency, a growing economy, strong
democratic system, substantial military force a genuine case of Montevideo Plus, it
lacks international recognition. The incoming President is not seeking formal
unification; William Lai is not seeking formal independence and is focused on what
is the best way to maintain the current situation in Taiwan, which is to be separate,
democratic, and self-governing but also not challenging the Peoples Republic of
China in a way that could lead to military conflict.”®? Taiwan may use constitutional
reforms in an attempt to find legal instruments to appeal to international legal
requirements. The United States, being its ally, can change the policy of being
strategically ambiguous at present to that of active support for Taiwan’s bid for
international recognition. A third option could involve bringing the matter before the
International Court of Justice through an advisory opinion. That would not be

legally binding but may be persuasive to the international community.”63

At the time of writing the Chinese sword of Damocles seems to hang over Taipei,

China's use of force to reunite with Taiwan is evident not only in the political
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statements of its leaders but also within its domestic legal framework.”%* Article 8
of China’s 2005 Anti-Secession Law states that
[iIn the event that the ‘Taiwan independence’ secessionist forces should act
under any name or by any means to cause the fact of Taiwan's secession
from China, or that major incidents entailing Taiwan's secession from China
should occur, or that possibilities for a peaceful reunification should be
completely exhausted, the state shall employ non-peaceful means and other
necessary measures to protect China's sovereignty and territorial integrity.”%°
In practice, China has frequently demonstrated its military presence around the
island but has refrained from attacking Taiwan. There are two legal reasons for this

restraint.”66

Firstly, international law limits China’s use of force against Taiwan. As a member
state of the UN, China is bound by the United Nations Charter,’8” particularly
Article 2(4), which prohibits the threat or use of force inconsistent with the
purposes of the United Nations. Article 1 of the Charter emphasises maintaining
international peace and security, which includes not just the absence of war but
also the reduction of conditions likely to cause conflict. Therefore, an armed attack
on Taiwan would flagrantly violate the United Nations Charter, which is binding on
China. Such an attack could escalate tensions between China and the United
States, both nuclear powers, threatening international peace and security. The
Taiwan Relations Act’®® obliges the United States to provide Taiwan with arms
necessary for self-defence against coercion, including force. Following the 2024
Taiwan election, the US demonstrated its support by sending a warship through

the Taiwan Strait, which China condemned as provocative. Moreover, a war over
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Taiwan could spell economic disaster and be a potential humanitarian catastrophe

for 23.5 million people.”®®

China's domestic laws stipulate explicit conditions for the use of force: firstly, that
all channels for peaceful reunification have to be exhausted; and secondly, there
must either be an attempt at secession or incidents involving Taiwan of a
magnitude tantamount to secession.”’? President-elect Lai emphasised peaceful
coexistence in the Taiwan Strait and opened a path for possible dialogue with the
People's Republic of China, the stipulated conditions of when force could be used
under China's Anti-Secession Law have not yet been satisfied. China may be
discouraged from an armed attack on Taiwan, because of the additional issues of
illegitimacy both in international and domestic law and risks significant reputational

damage.”""

6.12 Conclusion
Chapter Six examined the complex nature of non-state territorial entities or self-

determined units, using Somaliland and Taiwan as primary case studies. The
chapter considers the contest term and varying definitions of de facto states,
noting the absence of a universal agreement or legal definition, and highlights the
criteria suggested by academics, which are not legally binding.”"?

Somaliland's pursuit of international recognition is discussed, emphasising its
effective governance and adherence to the Montevideo Convention requirements
despite lacking formal recognition. Taiwan's unique status is also explored, noting
its lack of a formal declaration of independence, its significant economic and
political links with many countries, and its precarious position under the 'One

China' policy.””® The chapter also analyses the international legal constraints on
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China's use of force against Taiwan, including the implications of the United

Nations Charter’’* and the Taiwan Relations Act.””®

Furthermore, it considers the broader geopolitical context, including the impact of
regional stability, the interests of neighbouring countries, and the strategic actions
taken by the United States and other nations.””® The chapter concludes by
reflecting on the challenges and implications of state recognition, the back-and-
forth of legal and political factors, and the potential paths forward for entities like

Somaliland and Taiwan.

The chapter presents a detailed examination of the definition and recognition of de
facto states, highlighting the subjective nature of the term and the absence of a
universal legal definition. It explores the academic requirements suggested for
identifying de facto states and contrasts these with the legal standards,
emphasising the complexity and variability in recognizing such territories. This
theme sets the stage for understanding the challenges faced by territories like
Somaliland and Taiwan, which function effectively as self-determined units but lack
formal international recognition. Somaliland’s pursuit of recognition is a significant
focus, reflecting on its effective governance, adherence to the Montevideo
Convention requirements, and the obstacles it faces in gaining international

acceptance.

The chapter discusses Somaliland's historical context, its efforts to establish a
stable and democratic government, and the political and economic ramifications of
its lack of recognition. It highlights the tension between the declarative and
constitutive theories of statehood and the implications for Somaliland's quest for
international legitimacy. Taiwan'’s status is examined in detail, noting its lack of a
formal declaration of independence and its complex relationship with China under
the 'One China' policy. The chapter explores Taiwan's significant economic and
political connections with other countries, its participation in international
organisations as an observer, and the legal and political challenges it faces. The
discussion includes Taiwan's strategic importance, the impact of regional stability,
and the influence of major powers like the United States on its international

standing.

774 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI.

775 Taiwan Relations Act 1979.

778 Timothy R Heath, Is China Prepared for War? Indications and Warning of a Potential Chinese
Conflict with the United States (RAND Corporation 2024) 2 — 8.



Finally, exploring post-positivist solutions for the recognition of non-state territorial
entities like Somaliland and Taiwan involves moving away from rigid legalistic
frameworks towards more flexible, socially constructed paradigms suggested by
Vidmar and McGibbon. Alexander Wendt’s constructivist theory suggests that the
international system is shaped by social interactions and the identities, norms, and
interests that arise from them.”’” Applying Wendt's ideas, the recognition of these
entities could be influenced by how they are perceived and interacted with by other
states, rather than strictly adhering to traditional criteria of statehood. This shift
towards constructivism emphasises the importance of diplomatic engagement,
international norms, and the evolving political contexts that influence
recognition.”’® By prioritising these aspects, Somaliland and Taiwan could achieve
a form of de facto recognition and integration into the international community,
even in the absence of formal statehood. This approach highlights the dynamic
and negotiated nature of international relations, where legitimacy and recognition
can be constructed through continuous interaction and mutual acknowledgement

among global actors.

As Chapter Six concludes its analysis of state recognition and sovereignty under
traditional international law frameworks, Chapter Seven continues to critique the
deficiencies of the Montevideo Convention, particularly concerning the unique
conditions of indigenous peoples. This chapter will examine how rigid statehood
criteria overlook the -cultural, historical, and political complexities faced by
Indigenous groups, advocating for alternative legal frameworks grounded in
international human rights law to better protect their rights to self-determination,

autonomy, and cultural survival
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CHAPTER SEVEN MINORITY AND INDIGENOUS PEOPLES’ RIGHTS

7.1 Introduction
This chapter seeks to analyse the deficiencies of the requirements for statehood

laid down under the Montevideo Convention concerning the peculiar conditions
that indigenous peoples present, wherein the rights for self-determination,
autonomy, and cultural survival run opposite to the interest of a politically and
economically strong state. The chapter argues that the inability of the traditional
Westphalian conception of statehood, as codified in the Convention, concerning
the question of indigenous peoples, is because the requirements it uses defined
territory, a permanent population, a government, and the capacity to enter into
relations with other states-are rigid and not flexible, hence incapable of
considering in their peculiar historical, cultural, and political contexts the case of
the indigenous peoples.””® The United Nations Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious, and Linguistic Minorities,
adopted in 1992, establishes minimum standards for the protection and rights of
minorities.”® The Declaration includes rights related to cultural, religious, and
linguistic identity, participation in public life, and the establishment of associations.
It also obliges states to ensure the full and effective exercise of these rights. While
not legally binding, the Declaration represents a significant political commitment by
states.”®" This chapter demonstrates how much more effective protection of
indigenous peoples' rights might be under alternative legal frameworks, particularly
those emanating from international human rights law. The chapter uses the case
studies of East Timor,82 the Chagos Archipelago,’83 Awas Tingni,’®* and others to
examine the weaknesses of the Convention. In the case of East Timor, the
International Court of Justice could not rule on the nature of the case in the
absence of Indonesia. East Timor showed how geopolitical considerations can
override even the principle of self-determination; indigenous groups are more often
left vulnerable when the interests of the indigenous population clash with the

overriding concerns of powerful states.”®® The Chagos Archipelago case
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demonstrates how ineffective the Convention is in tackling decolonisation, coupled
with indigenous claims of rights. The 2019 Advisory Opinion of the International
Court of Justice, found against the United Kingdom for continuing its
administration over the islands and pronouncing self-determination as rightfully
belonging to the Chagossians. This ruling provides a flavour of the potential of

international law in support of indigenous claims.

The United Kingdom has agreed to return the Chagos Islands to Mauritius, but
Diego Garcia will remain under United Kingdom-United States control for 99 years.
Chagossians, displaced decades ago, feel excluded from the arrangement and
continue to seek the right to return. The treaty has been welcomed by Mauritius
and the African Union.”® This case indicates how ill-matched the state-centric
approach of the Convention was vis-a-vis solving the complex claim for Indigenous
rights in a post-colonial framework. Another issue taken up as a deciding factor in
the rights of indigenous peoples in this chapter is the availability of other legal
mechanisms, if not perhaps more viable, such as those represented through the
Inter-American Court of Human Rights. The case of Awas Tingni, where the Court
recognised collective land rights owned by the Mayagna (Sumo) community,
provided a precedent for approaches that are more fully grounded in human rights
principles. These remedies can provide more meaningful protection for indigenous
peoples.”® By recognising the cultural, spiritual, and social dimensions of
Indigenous peoples' land rights, the Inter-American Court reflected an
understanding of the needs and aspirations of Indigenous peoples that was more
effective than the formalistic requirements of statehood codified by the
Convention. The chapter concludes that the Convention, although foundational in
defining statehood, falls short of attending to the peculiar challenges faced by
Indigenous people. The rigid requirements of the Convention do not consider the
peculiar legal and cultural identities of indigenous peoples, making it fall short of
an instrument in protecting the rights of such groups.’®

The case studies presented in the chapter expose the insufficiencies of the
Convention and raise awareness of the need for other forms of legal frameworks
that would consider the special status of indigenous peoples within the

international order. This growing realisation is important to ensure the self-
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determination of Indigenous peoples, and the preservation of their culture, and
autonomy are exercised in a manner respected and upheld with humanity through

international law.”89

7.2 The Rights of Indigenous Peoples
In 2007, the United Nations General Assembly adopted the Declaration on the

Rights of Indigenous Peoples after more than two decades of drafting, in which
Indigenous groups and their Non-Government Organisations participated
extensively.” It further led to key structural changes within the United Nations: the
establishment of the United Nations Permanent Forum on Indigenous lIssues;
expanding the mandate of the Special Rapporteur on Indigenous Peoples; and the
establishment of the Expert Mechanism on the Rights of Indigenous Peoples.”’

Customarily international recognition of Indigenous rights had been confined to
two International Labour Organisation Conventions that were limited in scope and
participation and arguably catered to state interests.”®? The Declaration marked a
departure from a state-centred approach, being far more inclusive of and
consultative with indigenous communities. Significantly, the Declaration's Article
3793 created a statement of the right to self-determination of Indigenous peoples;
states long resisted this provision which was similar in tone to the wording of
Article 1 of the International Covenant of Civil and Political Rights’®* and
International Covenant of Economic, Social, and Cultural Rights.”®> Traditionally,
the Human Rights Committee was disinclined to address claims under Article 1;
instead, it placed indigenous issues under the minority rights protection under

Article 27.7% |t affirms an array of rights critical to the concern of Indigenous
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peoples, including rights to equality, freedom from discrimination, cultural identity,
and participation in decision-making, beyond self-determination, self-government,
and control over traditional lands and resources. Although the term ‘indigenous
peoples’ is not defined with precision in the Declaration, its adoption by the
General Assembly even though not legally binding carries considerable symbolic
weight in the international community. Summers explored the potential for
individuals to claim the right to self-determination, typically a collective right,
through mechanisms such as the International Covenant of Economic, Social, and
Cultural Rights.”®” Summers acknowledged that while many human rights treaties
focus on individual rights, self-determination remains a collective right, creating
challenges for individual claims under human rights law.”®® He explored how
mechanisms in treaties like the African Charter on Human and Peoples' Rights
have allowed individuals to represent groups in claiming violations of collective
rights, providing a framework that may be applied under International Covenant on

Economic, Social and Cultural Rights.”®®

Will Kymlicka’s work on statehood and Indigenous rights, particularly as presented
in multicultural citizenship, challenges traditional concepts of statehood and
sovereignty, especially within the Westphalian framework.8%° Kymlicka argues that
Indigenous peoples often do not seek statehood in the Westphalian sense, defined
by territorial sovereignty, but rather aim to protect their cultural and political rights
through forms of non-territorial autonomy.8%" This is because nationalist doctrines
are founded on the belief that the identity and sovereignty of the nation should be
expressed in an independent state. The reality, however, is never that
straightforward, and states at least those with a developed sense of sovereignty
are likely to resist this claim fiercely. Such resistance would more often than not be
framed around reasons relating to territorial integrity, national security, and political
stability. By contrast, the rights of groups within a ‘minority or Indigenous peoples'
rights framework may offer an approach that is conceptually more feasible and
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less contentious in terms of protecting and advancing the cultural and political

interests of stateless nations.80?

The recognition of these group rights within an existing state, rather than forming a
new state, is more pragmatic conceptually. International legal frameworks, such as
United Nations Declaration on the Rights of Indigenous Peoples and multiple
European human rights conventions, give another way through which the rights of
minorities and indigenous people can be claimed.83 Most of these instruments
include rights to self-determination, cultural preservation, and participation in
decision-making processes that may affect their communities. The entrenching of
such rights within the structure of an existing state would minimise any potential
conflict over statehood and sovereignty while allowing for the expression of
national identity and autonomy in a protected legal context. The case of the Sami
in Norway, Sweden, and Finland is a clear example of ongoing negotiations based
on the recognition and protection of indigenous rights and how this need not
inherently threaten state sovereignty.8%4

In all three countries, the Sami have gained varying degrees of cultural and
political rights albeit there are trenchant criticisms levelled at the host countries
about the status of the Sami: their parliament is legally recognised in Norway, for
example, and they enjoy some partial self-government.8% |t illustrates how the
rights of stateless nations could be accommodated within existing states and avoid
the political and legal conflicts resulting from the pursuit of statehood.8% This is,
nevertheless, a potentially influential doctrine; a more appropriate way of
considering the rights of stateless nations lies through the framework for minority
rights or indigenous peoples' rights. Both these frameworks allow for the protection
and promotion of group rights in a manner that does not challenge the sovereignty
and territorial integrity of existing states in keeping with a more stable and peaceful

international order.

Several notable cases in the International Court of Justice and other international

bodies have arisen concerning the rights of indigenous peoples and minorities,
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and more particularly their claims to self-determination and autonomy.8%” Such
legal rulings are reinforced by the antagonism between, on the one hand, the
principles of state sovereignty, reflected in the Convention, and the right of
Indigenous peoples to self-determination, protecting their way of living and cultural
heritage and the right to their land.8%® The Convention does include a model for
determining a state's legal status under the system although this does not in any
way cater for centuries-old peculiarities of Indigenous people's rights. This
approach has often been rigid and remains so, not giving regard to the application
of non-state entities within member states, those non-state entities that do meet
the Montevideo requirements, and have a distinct cultural identity, history of

continuity, and rightful claim for self-determination.8%®

In cases such as East Timor (Portugal v. Australia)®'® or the Chagos Archipelago
Advisory Opinion (2019)8"", for example, the Convention's requirements®'? are
seriously deficient in resolving disputes involving indigenous peoples and claims
for autonomy. These cases illustrate the complexities that arise when the
international legal system prioritising state sovereignty intersects with the evolving
recognition of indigenous rights under international law. In the case of East Timor,
the International Court of Justice eventually refused to make a final judgment on
the merits of the case, arguing that it had no legal authority to conduct jurisdiction
over Indonesia, thus affirming that there are, indeed, limitations within the
Montevideo Convention principles framework in issues relating to indigenous self-

determination.

There is a similar provision in the Chagos case, where the court found that the
United Kingdom had an illegal detachment of the Chagos Archipelago from the
Republic of Mauritius and removed the indigenous population.?'® The Awas Tingni
case, although before the Inter-American Court of Human Rights and not the
International Court of Justice, reiterated the inadequacy that some traditional

mechanisms of international law have for the protection of indigenous rights. In
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this case. The recognition of Mayagna's (Sumo) community's right to collective
land was not derived from adherence to the Montevideo requirements but from the
Court's interpretation of human rights, particularly property rights. With these
difficulties, there is a clear argument that alternative legal mechanisms have
appeared to be more effective for catering to the needs of the two groups in these

cases.8

The Inter-American Court,?'S for example, to human rights has made it possible for
indigenous land rights to get a more detailed focus, recognising their cultural,
spiritual, and social dimensions.?'® Furthermore, other international human rights
instruments, including the UN Declaration on the Rights of Indigenous Peoples
and the International Labor Organization's Convention 169, provide the wider
framework for the promotion of Indigenous rights beyond the strict limits of

statehood defined by the Convention.8'”

7.3 East Timour Case Study
The East Timor case may be viewed as a landmark case in international legal

recognition of the right to self-determination, particularly as regards Indigenous
peoples. The Portuguese took the Southeast Asian territory in the 16th century, the
territory was decolonised briefly and then invaded, and held under Indonesian
occupation until the late 20th century. Australia and Indonesia were exploiting the
oil and gas resources in the Timor Sea. Portugal, acting as the administering
power on behalf of the East Timorese People, brought the case to the International
Court of Justice, arguing that the Timor Gap Treaty 1989 violated the right to self-
determination of the East Timorese People.8'® The International Court of Justice,
in its ruling, reaffirmed the primacy of the principle of self-determination, which had
earlier been implored in international practice by the United Nations Charter and
the series of human rights covenants.8'® The Court, however, eventually dismissed
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the case under the justification for its incompetence to sit in the matter under the
laws governing it, for the reason that Indonesia was not a party to the hearing. The
Court concluded that it could not rule on the legality of the agreement without
Indonesia's consent to do so, as it would indirectly be adjudicating rights and
obligations within Indonesia, violating the tenet of state sovereignty.®2° This
decision highlighted one of the shortcomings of the international legal mechanisms
when it comes to self-determination issues that involve powerful states.®2! The
judgment in the East Timor case demonstrated the conflict of existing state
sovereignty and the rights of the indigenous populations to self-determination
although the International Court of Justice was a bit unwilling to delve into the

substantive issues of the case.

The East Timor case exposed the general geopolitics often at play in the
application of international law. Australia, a key ally of Indonesia, had vested
interests in upholding the 1989 Timor Gap Treaty, which granted it access to
Timor's oil and gas resources.®?? This case exemplifies how strategic and
economic interests of states can override the rights of Indigenous peoples under
international law. Although the International Court of Justice's ruling did not directly
liberate East Timor, it played a critical role in raising international awareness and
underscoring the need for stronger legal protections for Indigenous rights.823
Interest in East Timor's self-determination reignited in the late 1990s, leading to a
United Nations-organized referendum in 1999, where the East Timorese voted to
break from Indonesia.®?* East Timor became an independent republic in 2002 and
this case remains emblematic of the challenges Indigenous populations face within
geopolitical and legal processes, especially when global corporations have

significant interests in the resources of these territories.82%
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7.4 The Chagos Archipelago Case Study
The case of the Chagos Archipelago and the International Court of Justice 2019

Advisory Opinion is considered a landmark case in international law providing
persuasive case law on the rights of Indigenous people and self-determination.82
The case concerns the Chagossians, who as an indigenous population were
forcefully displaced from their habitat in the Indian Ocean over the 1960s and
1970s.82” The United States and United Kingdom established a strategic military
base on Diego Garcia, which is one of the most effective military locations in the
world granting access to the Middle East, Asia and Africa. The Chagos
Archipelago formed part of the constitutive estate of the British colony of Mauritius
but was detached in 1965 by the British Government, three years before Mauritian
independence. The creation of The British Indian Ocean Territory®?® and later the
expulsion of the Chagossians have been sources of international contention and
legal battles for years. Approximately 1,500 Chagossians were resettled in
Mauritius and the Seychelles, where they had to face enormous hardship,

including poverty, social exclusion, and loss of cultural identity.82°

In 2017, the United Nations General Assembly asked for an advisory opinion of the
International Court of Justice over the legal consequences of the separation of the
Chagos Archipelago from Mauritius in 1965. The request made to the Court
concerned for the better part the question of whether or not the decolonisation of
Mauritius had been lawfully completed, and, in terms of legal consequences,
whether Great Britain still held the same legal obligations given continued
administration vis-a-vis the adoption of a national policy that might adversely affect
the Chagossians concerning the exercise of their right to self-determination.3 In
this regard, International Court of Justice affirmed the principle of self-
determination. It held that the decolonisation of Mauritius was not accomplished
when it attained independence because it was separated without free and well-
informed consent given by the Mauritian people, including the Chagossians. It held

that the continuous administration of the Chagos Archipelago by the United
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Kingdom under international law was done illegally and the archipelago should be

returned to Mauritius as soon as possible.83'

In that opinion, the holding of the Court was based upon several major legal
premises: First, it reaffirmed the right to self-determination as constituting one of
the fundamental principles of international law, being erga omnes3 in the sense
of being about the international community as a whole. The International Court of
Justice explained that detachment of the Chagos Archipelago and expulsion of the
population were not possible under the right to self-determination, under which 'the
integrity of a non-self-governing territory is to be respected pending free and
genuine expression of the will of the entire population of that territory regarding its
future political status'.®3® The right of self-determination, as explained by the
International Court of Justice, is relevant in the context of decolonisation. The
question before the International Court of Justice's Advisory Opinion, therefore,
involved wider implications under international law and the rights of indigenous
people vis-a-vis the Chagos Archipelago. In particular, the Court held that the right
to self-determination is now one of the norms under international law known as
peremptory, one of treaty obligations with the quality of overriding other
incompatible treaty stipulations. Although this strengthened the legal position of
self-determination, it underlined all illegality associated with any action that was
running counter to it, including forced removals such as those that happened to

the Chagos Islanders from their homeland.83*

The Advisory Opinion immediately became a landmark affirmation of the rights of
indigenous peoples, which was widely welcomed by human rights advocates and
legal scholars throughout the world. It drew attention to the injustices suffered by

the Chagossians and substantiated their claims for return to their ancestral
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lands.835 However, the opinion also highlighted the difficulties in implementing
international legal standards, because the United Kingdom at the time of writing,
has rejected the International Court of Justice opinion and has set aside strategic
and security considerations.®3¢ The International Court of Justice Opinion on the
Chagos Archipelago has also highlighted broader conclusions for international law
and claims of title over Indigenous people in their lands. The stating of self-
determination as a norm of jus cogens by the Court, itself a peremptory norm of
international law that overrides any conflicting treaty obligations, was
remarkable.®3” Such a finding has not only strengthened the legal status of self-

determination but also that any act in violation of this will be illegal.838

7.5 Awas Tingni Case Study
The Awas Tingni community belongs to the indigenous group known as the

Mayagna (Sumo) people, who are inhabitants of the North Atlantic Autonomous
Region of Nicaragua. Kulps established that they make extensive use of their
territories, which have been used from time immemorial and for generations
according to their customs and traditions. But in the early 1990s, the Awas Tingni
government had granted a commercial logging concession on the Awas Tingni's
traditional lands to a foreign company, throwing the community's livelihood,
culture, and spiritual attachment to the land into a tailspin and setting into motion a
lawsuit with groundbreaking reach. The Mayagna (Sumo) Indigenous Community
of Awas Tingni v. Nicaragua, in international human rights law, in particular
concerning the rights of the indigenous people.?3 This case was taken up by the
Inter-American Court of Human Rights, and in 2001 the Adjudication was
pronounced, reinforcing the international precedent that the states follow and
acknowledge the land rights of the indigenous community. The case began in

Nicaraguan courts, where the community sought to challenge the legality of the
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logging concession. The Awas Tingni, through the Centre for Justice and
International Law and the Indian Law Resource Centre, brought several cases

against the government at the national level.840

Subsequently, the Commission submitted the case to the Inter-American Court of
Human Rights, which was the first case it considered about the land rights of
indigenous peoples. The Awas Tingni community's legal arguments stressed that
the Nicaraguan government had not honoured or protected the customary land
rights of the community, which are protected both by the American Convention on
Human Rights and several other international human rights instruments.®*' The
community argued that its right to property, as protected under Article 21 of the
American Convention, lay in the community's collective right to the lands it has
traditionally occupied and used.?4? In addition, they submitted that the actions by
the state violated their right to judicial protection under Article 25 of the Convention
because the concessions were insurmountable by any effective challenges that
could be made in Nicaragua's judicial system.®*3 To the Awas Tingni community,
this was a landmark judgment, which settled several legal principles that continued
to be the standing platform for the recognition and respect for the rights of
indigenous communities throughout the world. The Court recognised that under
Article 21 of the American Convention on Human Rights, the definition of property

includes collective land rights of indigenous communities.

The judgment recognised that in the case of Indigenous peoples, the relationships
they have with their land are not only economic but also cultural, spiritual, and
social.8** These collective rights were ruled as integral, going to the very essence
of survival and well-being of indigenous communities, and thus to be protected
under international human rights law. Furthermore, the Court held that Nicaragua
had violated the Awas Tingni right by failing to establish and legally demarcate
their traditional lands and carry this forward in their Free and Prior Informed

Consent. In short, the principle of Free and Prior Informed Consent, already strong
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at the time of the Awas Tingni ruling, was solidified as a cornerstone of
international indigenous rights law.845 This calls upon states to seek the consent of
the indigenous communities before developing programs that would affect their
lands, territories, and resources. The Court has ordered several measures upon
Nicaragua as a result of the violations committed against it. Among them were
boundary demarcation and titling over the ancestral lands of Awas Tingni,
compensation for the damages caused by the logging concession, and the
institution of legal procedures so that the land rights of other Indigenous

communities in Nicaragua may be protected.846

The Awas Tingni case is significant; it was one of the leading cases in the Inter-
American human rights system. It sets a very important precedent and is hugely
influential in other international and regional courts in the development of
jurisprudence on the rights of indigenous peoples.?4” The ruling has also
contributed in a formative way to the national policy and legislation concerning
indigenous land rights in many countries in Latin America and beyond. For
example, on the realisation of the ruling, at least some of the countries in the
region began reform processes to recognise and secure land rights for their
indigenous peoples, with the Awas Tingni case considered a legal or moral
signpost in the process in many nations, for example in efforts towards the end to
establish legislation in Panama, Nicaragua, Costa Rica, and Colombia.84®

7.6 Namibia Advisory Opinion

In July 1970, the United Nations made a formal request for the International Court
of Justice to provide an advisory opinion on the legal consequences of South
Africa's continued presence in Namibia, notwithstanding Security Council
Resolution 276 (1970).84% The request reflected the United Nations's ongoing
efforts to address the situation in Namibia and the legal implications for member
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states in light of South Africa's actions. Namibia was, at first a German colony that
was mandated to South Africa by the League of Nations following World War 1.
During the time that South Africa was in power in Namibia, their administration
subjected the citizens to apartheid and oppressed the Indigenous people.%°

Throughout the administration the situation in the region then called South
Western Africa deteriorated and led to armed resistance.®’ It was the question of
Namibia's independence and open conflict, that brought the situation to the
attention of the United Nations and within the framework of international law. The
United Nations took full responsibility for managing the issue for over two decades,
involving both the General Assembly and the Security Council.82 Namibia became
a focus of the United Nations, which established the United Nations Council for
Namibia and the United Nations Institute for Namibia as part of its resolution of the
matter.853 During the 1950s, the liberation movement began to solidify; the high
point of these efforts was the formation of the South West Africa People's
Organisation in 1960.8% South West Africa People's Organisation enjoyed
diplomatic success when it gained recognition from the General Assembly as the
only authentic representative of the Namibian people and received observer status
within the United Nations.85°

The opinion addressed the legality of South Africa’s continued presence in
Namibia following the termination of its mandate by the United Nations General
Assembly. The International Court of Justice concluded that South Africa's
presence in Namibia was illegal and that South Africa was under an obligation to
withdraw its administration immediately.®%¢ The opinion also highlighted the
responsibilities of other states to not recognise South Africa's authority in Namibia
or provide any support that would perpetuate its illegal administration. This finding
had wide implications for international law and how legal approaches would be
taken in future proceedings concerning basic rights for Indigenous peoples and the

approach to decolonisation. The case highlighted the principle of self-
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determination, one of the most making a significant contribution to judicial debates
about decolonisation in the 20th century. The opinion reiterated how the
international community had a role through the United Nations to ensure that the
colonised people could exercise their right to self-determination without illegal

foreign domination.

The case of Namibia was a test case in international law on decolonisation and on
self-determination.8%” The result, however, was certainly ‘of its time’ and was
influenced by its context of decolonisation, that is to say, not all such cases have
yielded the same result for other indigenous or occupied peoples of the world.
Ironically in Diergaardt v. Namibia®® it was the newly formed Namibian
government who found themselves breaching the rights of Indigenous peoples.
This case was brought by the members of the Rehoboth Baster Community who
sought justice over the violation of their rights under the International Covenant on
Civil and Political Rights.8%® The Rehoboth Basters are a community uniquely
identified by their mixed-blood lineage of Dutch and indigenous Khoi, through the
colonial era, and were granted a degree of self-governance under South African

rule.860

On gaining independence in 1990, the new Namibian Government violated the
previous agreements with South Africa, took over their local governance structure,
and seized their lands and assets. The Basters claimed that this act on the part of
the Namibian Government violated several Articles of the International Covenant
Civil and Political Rights, including Article 27 (rights of minorities to enjoy their own
culture),®' Article 26 (equality before the law),8%? and Article 1 (right to self-
determination).863 However, The Committee did not find that the most significant
alleged violations, such as those concerning the termination of self-government or
the use of communal land, amounted to violations of the International Covenant
Civil and Political Rights. The Committee concluded that these issues were more

related to the historical and political context rather than to individual rights as
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outlined in the Covenant. Additionally, the Committee could not establish that the
alleged expropriation of land or the restrictions on language use in court
proceedings constituted violations under the specific articles cited by the
petitioners.®%4The Human Rights Committee called on Namibia to implement non-
discriminatory language policies and to allow Afrikaans in dealings with public
authorities.® However, the broader claims relating to self-determination and land
rights were not upheld,®® highlighting the complexities of international human
rights law in cases involving historical grievances and cultural identity. The
paradox lies in Namibia, after suffering apartheid under South Africa, replicating
similar discriminatory practices against the Rehoboth Baster community. This
reflects post-colonial governance challenges, where newly independent states,
often led by formerly oppressed groups, marginalise minorities in their quest for

national unity.867

7.7 The Montevideo Convention and Indigenous Peoples
The traditional approach to sovereignty and self-determination, developed through

the Convention, was centred on a rigid State-centric model, which does not fit the
unconventional status and rights of Indigenous peoples.?® This model-inextricably
linked to a Eurocentric and positivist approach to statehood according to the
presence of a permanent population, defined territory, government, and capacity to
engage in international relations, impervious to the particular forms of governance,
territoriality, and community that define Indigenous peoples.?%® Reconceptualising
sovereignty and self-determination for Indigenous Peoples involves a shift away
from the strict Westphalia notion of statehood towards a more elastic and inclusive
notion, one that recognises the original right of Indigenous communities to self-
determination. S. James Anaya was appointed as the United Nations Special
Rapporteur on the rights of Indigenous peoples in March 2008. His tenure lasted
untii May 2014, during which time he worked on various issues related to
Indigenous rights, including land ownership, cultural preservation, and the impacts

of development projects on Indigenous communities. He led a call to redefine
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sovereignty in a way congruent with the aspirations and legal traditions of
indigenous peoples. Anaya explains that, in the context of Indigenous peoples,
self-determination does not imply independent statehood or secession but means
autonomous exercise of powers over their lands, resources, and internal affairs

while preserving their cultural identity and traditions within respective states.870

Another important shift in the reconceptualisation of sovereignty is the realisation
that Indigenous Peoples have always retained a form of original sovereignty that
existed before state borders and mechanisms of governance within the colonial
era. This inherent sovereignty flows from their historical and cultural connections to
their lands and communities, entailing at the same time the right to self-
government in ways appropriate for them, given their laws, customs, and
practices.8’! As aptly mentioned by James Summers, claims of the sovereignty of
indigenous people are necessarily a product of recognition of a basic human right,
one in conformity with the principles of the United Nations Declaration on the
Rights of Indigenous Peoples. The need to reimagine sovereignty concurrently
with the historical injustices and continued marginalisation Indigenous peoples
have suffered at the hands of the traditional state system. This is demonstrated by
the way the state-centric model of sovereignty has been used time and again to
deny rights to Indigenous peoples and dispossess their lands.?72

A postpositive approach to sovereignty would therefore require not only legal
recognition of Indigenous governance systems but also restitution of lands and
resources taken in a manner that is unjust to them. This would force states into
serious dialogue and negotiation with Indigenous communities in a respectful
manner regarding their autonomy and rights in their traditional territories.8”3 This
reconceptualisation rhymes with the shifting standards of international law, which
often consider rights relating to Indigenous peoples in terms of self-determination
and governance. Therefore, according to Jure Vidmar, customary international law
is developing incrementally to include in its ambit the rights of Indigenous peoples
within the broader legal framework of statehood and sovereignty. This shift reflects
a growing consensus that the traditional requirements of statehood must give way
to accommodate other entities that, not conforming to the mould of a traditional
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state, nonetheless have a distinctive identity and structure of governance worthy of

recognition and respect.874

This reimagined concept of sovereignty, in its practice, would transfer more powers
to the Indigenous peoples regarding self-determination of their internal affairs: self-
government over lands and resources, preservation of cultural heritage, and the
maintenance of legal and political institutions. Such a development would further
enable Indigenous communities to relate more effectively with the international
legal order as an independent sovereign power, relating with other states and
international organisations on their terms.8”5 That is to say, the reconceptualisation
of sovereignty and self-determination for Indigenous peoples requires movement
away from the outdated state-centric model of the Montevideo Convention toward
one more inclusive, facilitating respect for human rights, recognises Indigenous
peoples' inherent sovereignty and right to self-determination following emerging
international law norms in the interest of an increasingly just and equitable world

order.

7.8 Embedding Human Rights
Embedding human rights into state recognition criteria marks a shift from the

traditional positivist approach outlined by the Convention.876 This transition is not
a mere legal formality but a substantive reorientation of international norms,8””
reflecting the growing recognition of Indigenous peoples' rights, as articulated in
international instruments like the United Nations Declaration on the Rights of
Indigenous Peoples.®”8 Integrating human rights into state recognition processes
moves beyond redefining legal boundaries of statehood; it represents a broader
commitment to justice and equity for vulnerable populations. Historically, the
Convention set clear, tangible requirements for statehood,®”® but these lacked
considerations for the treatment of marginalised groups, particularly Indigenous
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peoples. By embedding human rights into the requirements for state recognition,
the international community ensures that recognition of a state depends not only
on fulfilling formal requirements but also on adhering to fundamental human rights
standards.®9 United Nations Declaration on the Rights of Indigenous Peoples, is a
key document that articulates the rights of Indigenous peoples, including their
rights to self-determination, land, and cultural preservation.88' Anaya argues that
these rights should serve as the foundation for any process of state recognition,
especially in contexts involving Indigenous communities. Anaya stresses that the
protection of human rights must be a central consideration in determining whether
an entity deserves recognition as a state. This approach shifts the focus from
merely assessing whether an entity meets the formal requirements of statehood to
evaluating whether it respects and upholds the rights of its inhabitants. Moreover,
embedding human rights into state recognition criteria aligns with broader trends in
international law, which increasingly prioritise the protection of human rights over
strict adherence to sovereignty. As Robert McCorquodale highlights, international
law has evolved to recognise that the legitimacy of a state is not derived solely
from its ability to govern but also from its commitment to safeguarding the rights
and dignity of all individuals within its borders.882 This evolution is evident in the
practices of international organisations and courts, which have increasingly taken
into account human rights records when assessing the legitimacy of governments
and the recognition of new states.88 This shift in approach demonstrates how
international law is moving beyond mere territorial sovereignty, incorporating
principles of justice and human rights as fundamental criteria for state legitimacy.
Moreover, it acknowledged the growing recognition that a state’s ability to protect
the rights of its population is essential to its legitimacy within the international

community.884

The case of Kalifia and Lokono Peoples v. Suriname demonstrates how Anaya’s
argument could operate.®5 The central issues in the case revolved around

Suriname's failure to recognise the collective ownership of the traditional lands and
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natural resources of the Kaliha and Lokono peoples. The Indigenous groups
argued that Suriname had not established a legal and regulatory framework
recognising their rights to these lands, as required under international law. The
Inter-American Court of Human Rights found that Suriname had violated these
rights, emphasizing the importance of collective legal personality and the
sociocultural dimensions of environmental protection.88 The integration of human
rights into state recognition criteria offers Indigenous peoples greater autonomy
and protection, recognising them as rights-bearing entities capable of self-
governance.®” This approach holds states accountable for their treatment of
Indigenous populations, with non-compliance impacting a state's international
standing. It would require new frameworks for assessing and enforcing human
rights compliance, consistently applied across regions.88 However, implementing
the principle of self-determination remains complex due to its collective nature and

the ambiguity surrounding the definition of ‘peoples’ entitled to such rights.88°

7.9 Customary International Law as a Foundation for Indigenous Rights
Klabbers points out that customary international law has increasingly become a

vital tool in advancing the rights of Indigenous peoples, particularly in the context
of their self-determination and governance over their lands and resources.?®
Unlike treaty law, which requires explicit consent from states, customary
international law evolves from consistent state practice accompanied by a belief in
legal obligation opinio juris.®®' This flexibility makes customary law particularly
well-suited to address the evolving nature of Indigenous rights, which often
surpass the rigid frameworks of traditional international law. One of the key
developments in customary international law concerning Indigenous peoples is the
recognition of their collective rights, especially about their lands and natural
resources.?9? Historically, international law focused primarily on the rights of states
and their sovereignty over territory. However, as scholars have argued, there has
been a significant shift towards recognising the rights of peoples, including
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Indigenous communities, as subjects of international law.8%® This shift is reflected
in the growing body of legal instruments and judicial decisions that affirm the rights
of Indigenous peoples to manage their traditional lands, protect their cultural
heritage, and participate in decision-making processes that affect them.8%

The concept of self-determination, traditionally reserved for state entities, has also
been expanded through customary international law to include Indigenous
peoples.?% This expansion recognises that Indigenous communities have a unique
status and rights that are distinct from the general population of the states in which
they reside.8% As Jure Vidmar points out, this evolving norm challenges the
conventional understanding of sovereignty and statehood by acknowledging that
Indigenous peoples have inherent rights that must be respected, even within the
framework of existing states.®9” This recognition is critical for advancing
Indigenous self-determination, as it provides a legal basis for Indigenous
communities to claim greater control over their internal affairs without necessarily
seeking full independence or secession. Furthermore, the jurisprudence of
international courts has played a crucial role in solidifying these customary norms.
For example, the Inter-American Court of Human Rights has issued several
landmark rulings that recognise the rights of Indigenous peoples to their ancestral
lands and the importance of Free and Prior Informed Consent in any development
projects affecting their territories.8%® These decisions have contributed to the
emergence of a customary international law norm that requires states to respect
the land rights of Indigenous peoples and to engage in meaningful consultations

before undertaking activities that could impact their communities.®%® Another
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significant aspect of customary international law in the context of Indigenous rights
is its role in environmental protection. Indigenous peoples have long been
recognised as stewards of the environment, with deep spiritual and cultural
connections to their lands.®°® Customary law has increasingly acknowledged these
connections, leading to the recognition of Indigenous rights to participate in
environmental governance and to protect their lands from environmental
degradation. This recognition is crucial in the context of global challenges such as
climate change, where the knowledge and practices of Indigenous peoples can

contribute significantly to sustainable environmental management.®°

The concept of inclusive and pluralistic governance models is essential for
ensuring that Indigenous peoples are fully integrated into the political and legal
frameworks of the states in which they live.%? This approach not only recognises
the unique legal traditions and governance structures of Indigenous communities
but also ensures their participation in decision-making processes at both the
national and international levels. Scholars such as James Anaya and Megan Davis
have emphasised the importance of developing governance models that respect
and incorporate Indigenous legal systems, thereby moving away from the
assimilationist policies of the past and towards a more inclusive and just legal
order.9%3 9% |nclusive governance models acknowledge that the sovereignty and
self-determination of Indigenous peoples do not necessarily require the creation of
new states. Instead, these models promote the idea that Indigenous communities
can coexist within existing states, exercising autonomy over their internal affairs
while contributing to the broader governance of the state.® This approach aligns
with the principles of federalism, where different levels of government coexist and

share powers.?% In a pluralistic governance model, Indigenous legal systems are

any development, investment, or extractive projects that might affect their lands and natural
resources, solidifying the principle of Free, Prior, and Informed Consent (FPIC).
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recognised and integrated into the national legal framework, allowing for a

harmonious coexistence of multiple legal traditions.%%”

One of the key aspects of inclusive governance is the recognition of Indigenous
peoples' rights to land and natural resources. As Summers has pointed out, land is
not only a source of economic sustenance for Indigenous peoples but also a
fundamental aspect of their cultural identity and spiritual well-being.®®® Inclusive
governance models must therefore ensure that Indigenous communities have
control over their lands and resources and that their rights are protected against
external exploitation.®®® This can be achieved through legal mechanisms such as
land title recognition, resource-sharing agreements, and the inclusion of
Indigenous representatives in environmental decision-making processes.®'°
Moreover, pluralistic governance models emphasise the importance of
participatory democracy, where Indigenous peoples are not only subjects of law
but active participants in the creation and implementation of laws that affect
them.®™ This requires the establishment of institutional frameworks that facilitate
Indigenous participation at all levels of government.®'> For example, some
countries have established Indigenous advisory councils or reserved seats for
Indigenous representatives in national parliaments. These mechanisms ensure
that Indigenous voices are heard and that their perspectives are incorporated into
policy-making processes.®'3

In the international arena, inclusive governance also means ensuring that
Indigenous peoples have a seat at the table in global decision-making bodies.®'
The participation of Indigenous representatives in international organisations, such

as the United Nations Permanent Forum on Indigenous Issues,®'® is crucial for
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advancing Indigenous rights on the global stage.®'® Additionally, international
treaties and agreements should include provisions that recognize and protect
Indigenous rights, and Indigenous peoples should be involved in the negotiation
and implementation of these agreements.®'” Another essential element of inclusive
governance is the protection and promotion of Indigenous languages and cultural
practices. Language is a vital component of identity, and the loss of Indigenous
languages is often linked to the erosion of cultural heritage.®'® Inclusive
governance models should therefore support the revitalization and preservation of
Indigenous languages, including through education policies that incorporate

Indigenous languages and knowledge systems into the curriculum.%"®

7.11 Conclusion
Chapter Seven critically examined the limitations of the Montevideo Convention in

the context of indigenous peoples and their unique rights to self-determination,
autonomy, and cultural survival.®?® The Convention is rooted in a Westphalian
conception of statehood that does not adequately address the needs and rights of
indigenous populations.®?" This chapter argues that the rigid and state-centric
model of the Convention is fundamentally inadequate for recognizing the complex
realities of Indigenous communities, who often possess distinct historical, cultural,
and political identities that do not align with conventional notions of statehood.%??
The chapter begins by outlining the deficiencies of the Convention in dealing with
the specific conditions of indigenous peoples. The requirements established by the
Convention are inflexible and fail to consider the historical and cultural contexts of
indigenous communities. The chapter highlights that the United Nations
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious,

and Linguistic Minorities, adopted in 1992, sets minimum standards for the
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protection of minority rights, including the rights to cultural, religious, and linguistic
identity, participation in public life, and the establishment of associations.%?3
Although this declaration is not legally binding, it represents a significant political

commitment by states to protect minority rights.%%4

The chapter then examines several case studies, including East Timor, the
Chagos Archipelago, and Awas Tingni, to illustrate the weaknesses of the
Convention in addressing the rights of indigenous peoples. In the case of East
Timor, the International Court of Justice was unable to rule on the nature of the
case in the absence of Indonesia, highlighting how geopolitical considerations can
override the principle of self-determination.®?® The chapter argues that Indigenous
groups are often left vulnerable when their interests clash with the overriding
concerns of powerful states. The Chagos Archipelago case is another example of
the limitations of the Convention in addressing decolonisation and indigenous
claims to rights. The 2019 Advisory Opinion of the International Court of Justice
found against the United Kingdom for continuing its administration over the islands
and pronounced that the right to self-determination rightfully belonged to the
Chagossians.®?® However, the refusal of the United Kingdom to abide by the
International Court of Justice ruling on grounds of strategic interests emphasizes
the challenges of implementing legal decisions in practice. This case demonstrates
how the state-centric approach of the Convention is ill-suited to resolving complex

claims for indigenous rights in a post-colonial framework.

The chapter reviewed the availability of alternative legal mechanisms, such as
those represented by the Inter-American Court of Human Rights, which may be
more effective in protecting the rights of indigenous peoples.®?” The case of Awas
Tingni, in which the Court recognised collective land rights owned by the Mayagna
(Sumo) community, is presented as a precedent for approaches grounded in
human rights principles.®?® The chapter argues that these remedies can provide
more meaningful protection for Indigenous peoples by recognising the cultural,
spiritual, and social dimensions of their land rights. The Inter-American Court's
understanding of the needs and aspirations of indigenous peoples is shown to be
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more nuanced than the formalistic requirements of statehood codified by the
Convention. The chapter concludes that while the Convention has played a
foundational role in defining statehood within the international legal system, it falls
short in addressing the peculiar challenges faced by indigenous peoples. The rigid
requirements of the Convention do not take into account the legal and cultural
identities of indigenous peoples, making it an inadequate instrument for protecting
their rights. The case studies presented in the chapter highlight the insufficiencies
of the Convention and raise awareness of the need for other legal frameworks that
would consider the special status of indigenous peoples within the international

order.

In response to these challenges, the chapter advocates for a reconceptualisation
of sovereignty and self-determination that aligns with the evolving norms of
international law. This reconceptualisation involves moving away from the
outdated state-centric model of the Convention and towards a more flexible and
inclusive understanding of sovereignty that recognises the inherent rights of
indigenous peoples. The chapter draws on the work of scholars such as Anaya,
who argues that self-determination for indigenous peoples does not necessarily
imply independent statehood or secession, but rather the autonomous exercise of
powers over their lands, resources, and internal affairs while preserving their
cultural identity and traditions within their respective states. %° The chapter
highlighted the importance of recognising that Indigenous peoples have always
retained a form of original sovereignty that predates state borders and colonial
governance mechanisms.3° This inherent sovereignty, rooted in historical and
cultural connections to their lands and communities, includes the right to self-
government in appropriate ways, given their laws, customs, and practices.®3' The
chapter emphasised that claims of indigenous sovereignty are necessarily a
product of recognising a basic human right, in conformity with the principles of the
United Nations Declaration on the Rights of Indigenous Peoples.%?

The chapter concludes by asserting that the shifting standards of international law,
which increasingly recognise the rights of Indigenous peoples in terms of self-
determination and governance, reflect a growing consensus that the traditional

requirements of statehood must give way to accommodate other entities with
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distinctive identities and structures of governance worthy of recognition and
respect.?33 Overall, Chapter Seven provides a comprehensive critique of the
Montevideo Convention's inadequacies in addressing the rights of Indigenous
peoples and calls for a more inclusive and flexible approach to statehood and
sovereignty. The chapter points to the importance of embedding human rights
within the criteria for state recognition, recognising the inherent sovereignty of
Indigenous peoples, and developing legal frameworks that better reflect the
complex realities of Indigenous communities. By doing so, the international
community can work towards a more just and equitable global order that respects
the rights and dignity of all peoples. These discussions on landmark cases of
Indigenous peoples' rights illustrate how the Convention-influenced approach
cannot capture the rich tapestry of complex realities set off by these peoples. A
constructivist paradigm, rooted in the ideas of Alexander Wendt, provides an
alternative approach to the social construction of international relations, where the
identities and interests of states and non-state actors are shaped by shared ideas,
norms, and interactions rather than merely material factors.%* Applying this
paradigm to the cases and arguments discussed in the chapter offers a more
sophisticated understanding of the complex relationship between indigenous
peoples, statehood, and international law, particularly within the context of the

Montevideo Convention.

By viewing statehood and sovereignty as social constructs, a Wendtian approach
encourages a rethinking of these concepts in a way that recognizes the legitimacy
of Indigenous peoples’ claims to self-determination and autonomy. Rather than
seeing state sovereignty as a fixed and exclusive domain, constructivism allows
for the possibility of multiple forms of sovereignty, where indigenous governance
systems can coexist alongside state structures. This reconceptualisation aligns
with the evolving norms of international law, which increasingly recognise the
rights of indigenous peoples, as seen in the United Nations Declaration on the
Rights of Indigenous Peoples and the jurisprudence of international courts like the
Inter-American Court of Human Rights. The recent agreement between Mauritius
and the UK regarding sovereignty over the Chagos Archipelago is seen as a

positive step towards decolonisation.?3® However, United Nations experts stress
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that the rights of the Chagossians, including their right to return to Diego Garcia,
must be prioritised in the final treaty. The agreement should include reparations
and ensure that Chagossians are meaningfully involved in decision-making
processes concerning their homeland. The experts emphasise that Chagossians'
participation is crucial to addressing past injustices.®3¢ Military commentators have
criticised the UK's decision to cede sovereignty over the Chagos Archipelago,
arguing that it weakens the United Kingdom’s strategic position and sets a
dangerous precedent for future territorial disputes. While the agreement allows the
UK to retain rights over the military base at Diego Garcia, there is an argument
that this does little to mitigate long-term security risks.%” Conversely, others
support the move, suggesting that by voluntarily ceding control, the United
Kingdom avoided a binding ruling and preserved its soft power, while resolving
diplomatic friction, especially with countries from the Global South.%38

As we conclude Chapter Seven and transition to the final chapter, it becomes clear
that the evolution of statehood and recognition in international law demands a
more contemporary approach than that provided by traditional frameworks like the
Montevideo Convention even with additional criteria bolted on. The case studies of
Palestine, Taiwan, Kosovo, and Western Sahara have illustrated the limitations of
rigid legal criteria in the face of geopolitical complexities and international power
dynamics. The concluding chapter will synthesise these findings, critically
reflecting on how constructivist theories, human rights concerns, and self-
determination movements are reshaping the discourse on statehood. This final
chapter will offer insights into the future of international law, suggesting possible
reforms that can better address the changing realities of global governance,

recognition, and the legitimacy of emerging political entities.
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CHAPTER EIGHT CONCLUSION

8.1 Introduction

This final chapter synthesises the key findings of this thesis, reflecting on the
relevance and limitations of the Montevideo Convention in contemporary
international law,®® the implications of constructivist theories for understanding
statehood,®® the challenges posed by self-determination movements, Jure
Vidmar's critique of statehood,®' and the rising significance of human rights and
Indigenous sovereignty in shaping state recognition.®*2 The aim is to offer a current
perspective on the evolution of statehood criteria and propose directions for
international law in addressing the effectiveness of criteria and approaches to

state formation and the emergence of non-state territorial entities.%*3

The Convention, adopted in 1933, established a foundational legal framework for
statehood in international law. Its four requirements - permanent population,
defined territory, effective government, and the capacity for foreign relations, have
long been regarded as the gold standard for determining state recognition.%*
However, as demonstrated throughout this thesis, the contemporary geopolitical
landscape has significantly evolved, rendering the Convention’s requirements
increasingly inadequate in addressing the complexities of modern statehood.%*°
Entities like Palestine and Taiwan illustrate the limits of the Convention’s
framework.%*¢ Palestine, despite meeting many of the Montevideo requirements,
remains in limbo due to political fragmentation and lack of full international
recognition.®*” The situation is further complicated by the Israeli occupation and
the fragmented governance between the Palestinian Authority and Hamas.%48

Similarly, Taiwan functions as a non-state territorial entity with an effective
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government and defined territory, yet its statehood is contested by powerful actors
like China, preventing it from achieving widespread diplomatic recognition.®*° In
both cases, the legal framework of the Convention does not provide a clear
solution, as it fails to address the geopolitical complexities that hinder these
entities from gaining full recognition.®*® The rise of new political entities and the
increasing importance of human rights, self-determination, and globalisation
challenge the traditional criteria of statehood.®®' The Montevideo Convention’s
rigid requirements cannot fully account for the legitimacy of political movements
and regions that fulfil the socio-political realities of statehood but lack international
recognition due to external political interests.®®? This thesis has shown, through
various case studies, that the Convention’s reliance on territorial control and
effective governance is often undermined by international politics, suggesting that
a more flexible and comprehensive framework is needed to account for the
realities of 21st-century statehood. In addition to Palestine and Taiwan, the cases
of Kosovo and Western Sahara further illustrate the Convention’s limitations.%%3
Kosovo, which declared independence from Serbia in 2008, meets many of the
Montevideo requirements. However, due to the political opposition of countries like
Russia and China, its statehood remains contested despite recognition by over
100 states.®** The case of Western Sahara, where the Sahrawi Arab Democratic
Republic has claimed independence but faces occupation by Morocco, presents
similar complexities.®®®> These examples highlight that while the Convention
provides a legal framework, its application is frequently overridden by geopolitical

realities and the strategic interests of powerful states.
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8.2 Wendt’s Constructivist Theories
One of the critical theoretical contributions of this thesis is the application of

Alexander Wendt's constructivist theories to the concept of statehood.%®
Constructivism, in contrast to positivist legal approaches, emphasises that
statehood is not a purely objective or legal phenomenon but is constructed through
social interactions, norms, and political negotiations.®>” According to Wendt, states
are not simply recognised based on legal requirements; they are socially
constructed through the acceptance and recognition of other states and
international actors. This thesis argues that constructivism offers a more nuanced
understanding of statehood's fluid and dynamic nature. For example, the case of
Palestine demonstrates that statehood is as much a product of diplomatic
interactions and international recognition as it is of fulfilling legal criteria.®*® Despite
fulfiling many of the Montevideo requirements, Palestine’s fragmented
governance and lack of widespread international recognition reflect the importance
of political and social factors in determining statehood.?®® Constructivism also
provides a framework for understanding how non-traditional political entities, like
Somaliland and Western Sahara, function as non-state territorial entities despite
lacking full international recognition.®¢® Both entities exercise governance, maintain
defined territories, and interact with international actors, yet they are not widely
recognised as sovereign states. Somaliland, for example, declared independence
from Somalia in 1991 and has since maintained peace, stability, and a functioning
government.®8! Still, it remains unrecognised due to the African Union’s policy on
preserving colonial borders.®6? This thesis argues that these cases show the
limitations of a strictly positivist approach to state recognition and that a
constructivist framework provides a more accurate reflection of the realities of
modern statehood. Moreover, constructivism sheds light on the role of power
dynamics in recognising states.%? Entities like Taiwan and Palestine fulfil many of
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the traditional criteria for statehood, but their lack of widespread recognition results
from political opposition from influential states.®6* Constructivism helps explain why
some entities are recognised while others are not, suggesting that recognition is
not merely a matter of meeting legal requirements but is influenced by the broader

social, political, and strategic interests of the international community.®6°

8.3 Territorial Status
Throughout the 20th and 21st centuries, self-determination movements have

challenged the international legal framework on statehood.®®® As discussed in this
thesis, movements in Palestine, Western Sahara, and the Kurdish regions
illustrate the difficulties in reconciling the principle of self-determination with the
rigid legal framework provided by the Convention.%” In each case, significant
portions of the population support the quest for independence, and these entities
often fulfil several of the criteria for statehood. However, they lack international
recognition due to political interests and the complexities of territorial disputes.®68
The Kurdish struggle for nationhood, for instance, spans multiple states (Turkey,
Iraq, Syria, and Iran), complicating any straightforward application of the
Montevideo criteria.?® The Kurdish referendum for independence in 2017 in Iraqi
Kurdistan, while supported by a majority of Kurds, was not recognised
internationally and was met with strong opposition from Iraq and neighbouring
states.?’0 This thesis demonstrates that the Convention is ill-equipped to handle
these situations, where the legal criteria are met but international recognition is
withheld due to geopolitical concerns. In the case of Western Sahara, the Sahrawi
Arab Democratic Republic controls parts of the territory, has a defined population,
and maintains governance structures, yet Morocco’s occupation and the strategic

interests of other states prevent widespread recognition. The conclusion calls for a
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